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Coart of Appeals of the District of Colombia. 


No. 3053. 

Franklin K. Lane, Sec’y, &c., et al., Appellants, 

vs. 

Charles Page et al. 


a Supreme Court of the District of Columbia. 

In Equity. No. 34621. 

Charles Page, Minnie Folk (Nee Atkins), Harry B. Folk, and 

Edward C. Hanford, Complainants, 

vs. 

Honorable Franklin K. Lane, as Secretary of the Interior of the 
United States of America, and Honorable Bo Sweeney, as As¬ 
sistant Secretary of the Interior of the United States of America, 
Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill of Complaint for Injunction. 

Filed September 23, 1916. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 34621. 

Charles Page, Minnie Folk (Nee Atkins), Harry B. Folk, and 

Edward C. Hanford, Complainants, 

vs. 

Honorable Franklin K. Lane, as Secretary of the Interior of the 
United States of America, and Honorable Bo Sweeney, as As¬ 
sistant Secretary of the Interior of the United States of America 
Defendants. 

To the Honorable Judges of the above entitled court: 

Charles Page, a resident and citizen of the State of Oklahoma by 
his solicitor, C. B. Stuart; Minnie Folk, (Nee Atkins) Harry B 
1—3053a 
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Folk, and Edward C. Hanford, residents and citizens of the State 
of Washington, by their solicitor, E. C. Hanford; bring this Bill of 
Complaint against Honorable Franklin K. Lane, as Secretary of the 
Interior of the United States of America, and Honorable Bo 
Sweeney, as Assistant Secretary of the Interior of the United States 
of America, in their oflicial capacities; and thereafter they com¬ 
plain and say : 

I. 


That at all times herein mentioned and for a long time prior 
thereto, that portion of the physical domain of the United 
2 States formerly designated as Indian Territory and now form¬ 
ing a part of the State of Oklahoma, and within the Eastern 
Judicial District thereof, has been occupied by the Choctaw, Chicka¬ 
saw, Cherokee, Creek and Seminole Tribes or Nations of Indians; 
that the above named Tribes of Indians formed and constituted a 
particular and distinct body of Indians known and designated as the 
Five Civilized Tribes, as distinguished from other Indians or the 
Indian bands or Tribes within the jurisdiction of the United States 
and pecularly subject to its care, protection, and control. That in 
many of the laws passed by the Congress of the United States relat¬ 
ing to said Five Tribes of Indians and of their property, that are 
referred to and designated as the “Five Civilized Tribes of Indians,” 
and that wherever so designated or referred to, in any of the Acts 
of Congre s, were and are included within the provisions of such Acts 
in the same manner and with like force and effect as though each 
of said Five Tribes were particularly and separately designated and 
named therein. That during all the times mentioned herein the 
Creek Tribe of Indians has maintained and still maintains Tribal 
relations among themselves and toward the Government of the United 
States, and said United States of America, in dealing with said Tribe, 
has recognized such Tribal relations. 

II. 


That under and by virtue of certain treaties made and entered into 
between the United States of America and the Creek Tribe of In¬ 
dians, and by virtue of the several Acts of Congress passed in 
3 relation to the affairs and property of the Five Civilized Tribes 
of Indians, said I nited States at the time thereof and prior 
thereto assumed the relation of guardian and trustee of the property 
of the Creek r l ribe of Indians and the members thereof; that Ts 
political department declared such relation to exist between the 
United States of America and said Tribe of Indians insofar as af¬ 
fected the members and property of said Tribe of Indians. 

That the l nited States of America, under and by virtue of the pro¬ 
visions of an Act of Congress passed and approved June 28, 1898, 
and by virtue of the several Acts of Congress supplemental thereto and 
amendatory thereof, and partieularlv the Acts of Congress passed and 
approved March 1, 1901, and June 30, 1902, and April 26 1906 
assumed and undertook the duty of allotting and distributing in 
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severalty to the various members and freedmen and enrolled citizens 
of said Creek Tribe or Nation of Indians, the lands belonging to said 
Tribe of Indians. 


III. 

That by virtue of an Act of Congress approved March 1. 1901, com¬ 
monly known as the Original Creek Agreement, all citizens who were 
living on the 1st day of April, 1899. who were qualified to be enrolled 
under the provisions of the Act of Congress of June 28, 1898, com¬ 
monly known as the Curtis Act, were entitled to be placed on the Rolls 
to be made by the Commission to the Five Civilized Tribes under said 
Act of Congress of June 28, 1898; and that if any such citizen died 
before receiving his allotment of lands and distributive share of 
the funds of said Tribe or Nation, then the lands and moneys 

4 to which he would he entitled, if living, should descend to his 
heirs according to the laws of descent and distribution of the 

Creek Nation, and he allotted and distributed to them accordingly. 

That hv virtue of the iurisdiction and authority conferred upon 
the Commission to the Five Civilized Tribes under Acts of Con¬ 
gress aforesaid as amended by the several Acts of Congress supple¬ 
mental thereto and amendatory thereof, said Commission to the 
Five Civilized Tribes, acting under the direction of the Secretary of 
the Interior, was charged with the duty of determining who were 
entitled under the Acts of Congress to he enrolled as citizens of said 
Creek Nation, and with the duty of survevino- and allotting to the 
lawfully enrolled citizens and freedom of said Nation their resuective 
portions of the allottable land belonging to the said Nation, of which 
the land hereinafter described constituted a part; and that the Rolls 
so made by said Commission, when approved by the Secretary of 
the Interior, should he the final Rolls of citizenship of said Tribe 
upon which the allotment of all lands and the distribution of all 
moneys, and other property, of the Tribe shall he made; and bv the 
Act of June 10, 1896, creating and empowering and defining the 
duties of said Commission, it was provided that in the performance 
of such duties said Commission shall have power and authority to 
administer oaths, to issue process for and compel the attendance of 
witnesses, and to send for persons and papers, and all depositions 
and other affidavits, and other evidence in any form whatsoever here¬ 
tofore taken, and to use every fair and reasonable means within their 
reach for the puipose of determining the rights of persons 

5 claiming such citizenship or to protect any of such Nations 
from fraud or wrong, and the Rolls so prepared by them shall 

be hereafter held and considered to be the true and correct rolls of 
the persons entitled to the rights of citizenship in said several tribes. 

IV. 

That on the 23rd day of May, 1901, the said Commission to the 
Five Civilized Tribes listed for enrollment the name Thomas Atkins 
as being a son of a Creek Indian woman by name of Minnie Atkins, 
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and as a citizen by blood of said Creek Nation or Tribe of Indians 
entitled to be enrolled as such and to receive an allotment, as other 
enrolled citizens of said Tribe, of the lands of said Tribe, which 
said Commission was authorized and empowered to allot to the 
citizens thereof; that said listing for enrollment was made for the 
purpose of placing the said name upon the final rolls of citizens of 
said Tribe then being prepared by said Commission under the said 
Acts of Congress; that pursuant to said listing, the said name of 
Thomas Atkins was shortly thereafter placed upon and made a part 
of the final Roll of Citizens of said Tribe and the enrollment thus 
made was, by the Secretary of the Interior, approved on the 2nd day 
of March, 1902, a copy of which Roll, insofar as it shows the name of 
Thomas Atkins, is hereto attached marked ‘‘Exhibit A” and hereby 
referred to and by such reference expressly made a part of this Bill 
of Complaint; that pursuant to the said enrollment of said Thomas 
Atkins, said Commission, acting under the Acts of Congress afore¬ 
said. allotted to said Thomas Atkins, on the 30th day of .Tune, 

6 1902, the following described lands situated in what is now 
Creek County, State of Oklahoma, to-wit: 

The Southwest Quarter (S. W./4) of the Northwest Quarter (N. 
W./4) of Section Four (4) and the Southwest Quarter (S. 
W./4) of Northeast Quarter (N. E./) of Lot Two (2) of Section 
Five (5) and Lot Four (4) of Section Four (4), Township Eighteen 
(18) North, Range Seven (7) East of the Indian Base and Merid¬ 
ian, 

containing 162.01 acres, more or less; and thereby said lands were 
set aside and designated as an allotment to said Thomas Atkins. 
That an allotment certificate, evidencing the making of said allot¬ 
ment, was thereafter, to-wit: on the 30th day of June, 1902, issued 
to said Thomas Atkins wherebv said Commission certified that said 
lands had been duly allotted to said Thomas Atkins. A copy of said 
certificate of allotment is hereto attached, marked Exhibit “B” and 
herebv referred to and by such reference expressly made a part of 
this Bill of Complaint. That thereafter, to-wit: under date of April 
14, 1903, the Principal Chief of said Creek Nation executed two 
separate patents by virtue of which 120 acres, more or less, and 40 
acres, more or less, of said land was conveyed to said Thomas Atkins. 
That said patents were afterwards, to-wit: on the 8th day of May, 
1903, duly and regularly approved by the Secretary of the Interior 
pursuant to law, and on the 16th day of May, 1903, said patents 
were duly and regularlv recorded in the office of the Commission 
to the Five Civilized Tribes in Book 12 at page 310 thereof and 
Book L at page 310 thereof, respectively, copies of which patents are 
hereto attached marked Exhibit “C” and Exhibit “D,” respectively, 
and hereby referred to and by such reference expressly made a part 
hereof. 

7 V. 

That the enrollment of said Thomas Atkins and the issuance of 
said allotment certificate and patents approved by the Secretary of 
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the Interior constitutes an adjudication by a special Tribunal con¬ 
stituted by law, empowered and charged with the duty of making 
enrollment of the citizens of the Creek Nation, clothed with authority 
provided by law, and are final decrees conclusively adjudicating the 
right of said Thomas Atkins to enrollment and allotment, and the 
conveyance to him of said lands described in said patents. 

VI. 

That at the time of the selection and allotment of said lands and 
the issuance of said allotment certificate and said patents to said 
Thomas Atkins and the recordation of the same, as above set forth, 
and for many years thereafter, said lands were considered as having 
a value purely nominal approximating a value between fifty cents 
(50^) and One and 50/100 Dollars ($1.50) per acre, but that in the 
year 1912 said lands were discovered to have a prospective value for 
oil and gas and development thereof by certain parties asserting title 
thereto was undertaken, resulting in the discovery of oil in a shallow 
sand and in moderate quantity. That later with the discovery and 
prospecting of a deeper sand, known as the Bartlesville sand, yield¬ 
ing a very heavy and profitable production of oil, said lands in the 
year 1914 acquired a speculative value by reason of the prospect of 
being located within the extent of what is known as the Cushing 
Oil pool, and development of said lands begun in 1914, by these 
complainants, definitely located the same within the bound- 
8 aries of that pool and by reason thereof great value attached 
to said lands for the production of crude oil, a large quantity 
of which has already been produced thereon by these complainants, 
who are in possession thereof and the production of which still con¬ 
tinues at a present rate of from 800 to 900 barrels per day. 

VII. 

That Complainant, Minnie Folk, Nee Atkins, as the mother and 
sole heir of Thomas Atkins (deceased), is the owner of said lands 
in fee, by virtue of the Act of Congress of March 1, 1901, above re¬ 
ferred to, and is now, and since the 3rd day of July, 1914, has been 
in actual, peaceable, open and notorious possession of the same. 

VIII. 

That on the 24th day of June 1914, said Minnie Folk, Nee Atkins, 
in consideration of Ten Thousand Dollars ($10,000.00) in cash 
and a royalty of one-eighth of all oil and gas that should be pro¬ 
duced thereon, and other good and valuable considerations, made and 
executed an oil and gas lease to said lands to the Gem Oil Company, 
a corporation, which said lease was thereafter assigned by said cor¬ 
poration to Charles Page and R. A. Josey; and thereafter said 
Charles Page, for a consideration of approximately $150,000.00, 
purchased the interest of said R. A. Josey in said lease and now 
owns and holds the same. That said Charles Page, as lessee, is in 
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possession of said property and operating the same for the produc¬ 
tion of oil and gas; that said lands were fully developed for the 
production of oil by said lessees and that the entire \alue of t 
P same over and above a nominal sum has been created by the 
9 energy, skill and expense of said lessees. 

IX. 

That the complainant, Edward C. Hanford, is the owner of a 

one-fifth of one-eighth interest in the .i’L®"'-. Atkinf 

under said lands by conveyance from said Minnie Tolk, JNee Atk , 

in payment for services as her attorney. 

X. 

That in the month of July 1914, said Minnie Folk Nee 
and said grantees, commenced a suit in the(Dirt:net Court <of (Creek 
Pnnntv State of Oklahoma, to quiet title in tliemsel\es to saiu 
lands against certain various adverse claimants, who wxre averting 
(and some of whom are still asserting) some right, title or interest 
in and to said lands; and that said cause has proceeded through 
certain preliminary and interlocutory controversies and a grea 
quantU y P oftesdmonv on the trial of said cause has been taken by 
depositions in the trial of said cause; that said cause is now held 
under continuance and delay, pending the final conclusion of liti¬ 
gation affecting the validity of the patents issued to Thomas Atkins 
in the United State? District Court in and for the Eastern Distr 
of Oklahoma hereinafter more fully referred to. 

XI. 

That on the 18th day of January, 1915 ? three years after the 
discovery of oil on said lands, and after the great value thereof had 
been established by reason of being located in the Cushing 
10 Oil field and development begun by these complainants for 
the production of oil thereon, at the special instance and re- 
auest of the Secretary of the Interior, the United States of America 
bv the United States District Attorney for the Eastern Distn ct °[ 

Oklahoma,'mid p«P»rti"? <° •« >>•“ »' S'.f.'T,) “s,«i 

Indians commenced a suit in Equity #2131 in th 
District Court in and for the Eastern District of Oklahoma, by filing 
therein its Bill of Complaint alleging as grounds therefor, in sub- 
stance that, said Thomas Atkins never had any existence, or if he 
had existed he died prior to April 1, 1899, and was not entitled to 
enrollment and allotment, and praying for a judgment and decree 
in said cause to cancel and annul the allotment certificate and 
tUnirl land issued to said Thomas Atkins and recorded in 
[he office of the* Commission to the Five Civilized Tribes, as above 
set forth; and to strike the name of said Thomas Atkins from te 
rolls of said Creek Nation of Indians and to have said lands decreed 
to be a part of the public and unallotted domain of said Creek Na- 
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tion of Indians, subject to re-allotment; and to have a receiver for 
said lands pending the final determination of said cause. That 
thereafter said United States of America filed in said cause an 
amended Bill of Complaint which now constitutes its pleading 
therein, a copy of which is hereto attached marked “Exhibit E,” 
hereby referred to and by such reference expressly made a parti of 
this Bill of Complaint. That thereafter these complainants filed 
their respective answers to said amended Bill of Complaint and 
joined issue thereon and said cause is now in existence and pending 
in said Court and ready for trial, copies of said answers are 

11 hereto attached marked Exhibits “F” and “G,” respectively, 
and hereby referred to and made a part hereof. 

XII. 

That after the commencement of said suit in Equity these com¬ 
plainants filed their respective answers to the Original Bill of Com¬ 
plaint therein and issue was joined thereon, and thereafter said 
United States of America filed its formal motion for the appointment 
of a receiver for said lands which at that time were producing large 
quantities of oil as a result of the development work and expenditure 
of skill, energy and money by these complainants. 

That upon hearing of said motion by said United States District 
Court for the Eastern District of Oklahoma, a Receiver for said 
property was appointed by said Court and an injunction issued 
against these complainants from interfering with the possession of 
said property by said receiver. Thereafter these complainants filed 
their notice of appeal to the United States Circuit Court of Appeals 
for the Eighth Circuit from said order appointing a receiver and 
granting an injunction and a supersedeas staying the same was 
granted by said Appellate Court, pending hearing on said appeal; 
that said appeal was thereafter perfected upon the entire record in 
the Court below; and said appeal was fully briefed and upon hearing 
thereof in said Appellate Court was fully argued by solicitors for the 
various parties on both sides. 

That subsequent to the appointment of said Receiver and during 
the pendency of said cause on appeal, said United States District 
Court for the Eastern District of Oklahoma, made an Order 

12 allowing said United States of America to file in said cause 
its amended Bill of Complaint (Exhibit — above referred to). 

That said amended Bill at the time of the hearing of said appeal by 
said Appellate Court, was allowed to be filed therein by said United 
States of America as a supplemental record of said appeal, and was 
before said Court and considered and referred to by said Court in 
making its decision on said appeal. 

That said Circuit Court of Appeals for the Eighth Circuit on the 
5th day of June 1916, filed therein its written decision in said appeal, 
reversing the interlocutory order of the United States District Court 
for the Eastern District of Oklahoma, appointing a receiver and 
granting an injunction and remanded said cause to said Court below 
for further proceedings not in conflict with the terms of said decision. 

That because of the fact that said controversy relating to the ap- 
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pointment of a receiver did not involve any decision of any contro¬ 
versy between the co-defendants claiming adversely, said Court of 
Appeals by its said decision and judgment retained jurisdiction of 
said property and said cause by requiring this complainant, Charles 
Page, who is in possession of said property, to file in said Appellate 
Court his bond in the sum of $900,000.00 conditioned to account 
for the profits derived and to be derived from the operation of said 
propertv; that said bond was voluntarily offered to be furnished by 
the complainant, Charles Page, in any sum that said Court might 
name, and said Court in requiring said bond accepted the offer 
thereof; and that said Court of Appeals holds said bond, 

. 13 which is in full force and effect, and still exercises jurisdiction 
in said cause for that purpose. A copy of said written de¬ 
cision of said Appeallate Court is hereto attached marked Exhibit 
“H” and hereby referred to and expressly made a part of this Bill 

of Complaint. 

That upon hearing of said controversy relating to the appointment 
of a receiver, in the District Court for the Eastern District of Okla¬ 
homa, these complainants were compelled to expend in costs and ex¬ 
penses many hundreds of dollars, and in connection with said appeal 
they were compelled to expend many thousands of dollars for copies 
of the record in the Court below, Clerk’s fees in making up and certi¬ 
fying a voluminous record and for printing of said record and their 
briefs, Attorneys’ fees and expenses, and for premiums on surety 
bonds in extravagant sums. 

XIII. 

That upon determination of said appeal by said Court of Appeals 
for the Eighth Circuit said Cause was remanded to the Court below 
for trial on merits in accordance with the decision of said Appellate 
Court, and is now pending in said Trial Court and is fully prepared 
and readv for trial, and these complainants have petitioned and 
are now petitioning said trial Court for an immediate hearing of said 
cause in order that all questions, both of law and fact, relating to 
said land and the citizenship of said Thomas Atkins and the enroll¬ 
ment and allotment thereof to said Thomas Atkins by said Com¬ 
mission to the Five Civilized Tribes, may be speedily and finally 
determined by that Court, which is a Court of competent and 
14 exclusive jurisdiction and whose jurisdiction has been in¬ 
voked against these complainants and asserted and submitted 
to by the United States of America at the special instance of the Sec¬ 
retaire of the Interior of the United States and under the authority of 
and by direction of the Attorney General of the United States. 

XIV. 

That after said appeal was taken and prosecuted in said Court of 
Appeals, and, upon the issues made up upon the amended Bill of 
Complaint of the United States of America and the respective answers 
thereto of these complainants, the said District District Court for the 
Eastern District of Oklahoma, upon application therefor of the 
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United States of America, made and entered an Order appointing 
an Examiner to take the testimony in said cause of many witnesses 
residing in widely separated places throughout the United States; 
and thereafter at an expense running into Thousands of Dollars, the 
parties of said cause, by their solicitors, traversed the territory of the 
United States and obtained for use at the trial of said cause the de¬ 
positions of witnesses residing in the States of Kansas, Missouri, Colo¬ 
rado, Wyoming, Montana, Washington, Oregon, California, Texas, 
Pennsylvania, Massachusetts and the District of Columbia. That 
many weeks were consumed in that proceeding and expense thereof 
has been excessive. That said depositions are now complete and the 
time for taking of same has fully expired, and the same are now 
in process of being transcribed for filing in said Court preparatory 
to trial, and these defendants are informed, believe, and state 

15 the fact to be, that said depositions will constitute a record of 
more than 12,000 folios. 

XV. 

That in addition to commencing said Equity cause, above referred 
to, in said United States District Court for the Eastern District of 
Oklahoma, and filing a sworn amended Bill therein fully alleging the 
* facts giving that Court complete and exclusive jurisdiction of said 
cause, and the questions of enrollment and allotment of Thomas 
Atkins by said Commission to the Five Civilized Tribes and the 
validity of the allotment certificate and patents issued to him; and 
securing the appointment of a receiver for said property and con¬ 
testing said appeal to the United States Circuit Court of Appeals for 
the Eighth Circuit; and securing the appointment of said Examiner 
and taking the many depositions in the trial of said cause on the 
merits; said United States of America, with the knowledge and con¬ 
sent, and at the instance of, the Secretary of the Interior, has insti¬ 
tuted and participated in many and various other proceedings both in 
said trial Court and in said Court of Appeals upon motions and inter¬ 
locutory petitions and otherwise and at all times, as the complainant 
in said cause, has asserted, supported and maintained the jurisdic¬ 
tion of said Court and invoked the same against these complainants 
and has submitted thereto without question upon the statement of 
facts alleged in its said amended Bill of Complaint, which puts in 
controversy, in said cause, for determination by said Court, every 
question both of law and fact then existing, and now existing, relat¬ 
ing to the enrollment and allotment of said Thomas Atkins 

16 and the issuance of said allotment certificate and patent deeds 
to him, including an allegation of fact, that said certificate 

and said patents have never been delivered to any person, but that 
the same still remain in the hands of said Commission. 

XVI. 

That now, to-wit: on the — day of August, 1916, the Interior 
Department of the United States of America, complainant and mov¬ 
ing party in said Equity Cause #2131, in the United States District 

2—3053a 


10 


FRANKLIN K. LANE, SEC'Y, ETC., ET AL. YS. 


Court for the Eastern District of Oklahoma, by the Honorable Bo 
Sweeney, Assistant Secretary of the Interior, has served written 
notice upon these complainants (defendants in said Equity Cause), 
that said Interior Department of the United States by said Assistant 
Secretary of the Interior, would proceed to determine, upon hearing, 
whether or not the certificate of allotment and the allotment and 
homestead deeds issued in the name of Thomas Atkins, and recorded 
in the office of the Commission to the Five Civilized Tribes, as above 
set forth, should be cancelled and held for naught; a copy of which 
notice is hereto attached marked Exhibit “J” and hereby referred 
to and expressly made a part hereof. That said questions which said 
Assistant Secretary of the Interior threatens to, and will proceed to 
determine, unless enjoined, are the same identical questions in con¬ 
troversy in said Equity cause now pending in the United States Dis¬ 
trict Court for the Eastern District of Oklahoma, and submitted to 
said Court for determination, upon the same statement of facts, by 
the complainant therein, United States of America, at the 

17 special instance and request of the Secretary of the Interior. 
That said United States of America has failed to dismiss said 

Equity suit in said United States District Court for the Eastern Dis¬ 
trict of Oklahoma, and no notice, motion, application, or other effort 
has been made or filed by it in said Equity Cause for dismissal 
thereof, or attempting to dismiss the same, hut that said United 
States of America still maintains said suit and invokes and submits 
to the jurisdiction of said Court, and said United States District 
Court for the Eastern District of Oklahoma and said United States 
Circuit Court of Appeals for the Eighth Circuit, still hold and exer¬ 
cise jurisdiction over said property and all questions relating to the 
enrollment and allotment of said Thomas Atkins, and the question 
of whether or not said allotment certificate and said deeds are subject 
to cancellation and should be cancelled; and that all matters of fact 
relating to or affecting these questions and upon which they could 
or would be determined by said Secretary of the Interior, are in issue 
in said cause between the same parties and are within the jurisdiction 
of said Courts, as more fully appears from the amended Bill of Com¬ 
plaint and the answers thereto annexed hereto as Exhibits — and —. 
And the only motion filed by said United States of America in said 
United States Court because of the conflict of jurisdiction between it 
and said Secretary of the Interior, is a motion to have said Court 
retain jurisdiction of said cause for certain purposes only and to 
merely defer to said proceeding now attempted to be instituted by 
said Secretary of the Interior, by failing and refusing to proceed with 
the trial of said cause, as more fully appears from said motion; 

18 a copy of which, except the exhibits, is hereto attached 
marked Exhibit “X” and hereby referred to and expressly 

made a part of this Bill of Complaint. 

XVII. 

That the issuance of said certificate of allotment and said patent 
deeds in the name of said Thomas Atkins, and the approval thereof 
by the Secretary of the Interior of the United States and the recorda- 
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tion of the same in the office of the Commission to the Five Civilized 
Tribes in the year 1903, constitutes an adjudication of a special 
Tribunal constituted by law, empowered and charged with the duty 
of making enrollment of the citizens of the Creek Nation of Indians, 
clothed with authority provided by law, and are final decrees con¬ 
clusively adjudicating the right of said Thomas Atkins to enroll¬ 
ment, and the conveyance to him of the lands described in said 
patents and, thereby the jurisdiction and authority of said Secretary 
of the Interior and of the Interior Department was fully exhausted 
and terminated with reference to said enrollment and allotment 
of said Thomas Atkins, and any and all action for proceedings on 
the part of said Interior Department or said Secretary or Assistant 
Secretary of the Interior, and especially said hearing threatened and 
intended to be conducted on the 25th day of September, 1916, pur¬ 
suant to said notice, is contrary to law, and in excess of the authority 
of said Secretarv of the Interior or Assistant Secretarv of the Interior 
and a proceeding beyond his jurisdiction, and is oppressive, unjust, 
and the taking of an unfair advantage of these complainants in 
connection with said suit now pending in the Courts of the United 
States and in which the United States is the complainant, and 
19 to which all of its Agents, representatives, and executive offi¬ 
cials are parties, especially said Secretary of the Interior and 
Assistant Secretary of the Interior, who are the moving parties in 
the institution and maintenance of said Equity suit and at whose 
behest the same was actually commenced and under whose auhority 
the same is maintained, as appears from the allegations of said 
United States of America in its motion and supplemental Bill of 
Complaint filed in said cause on the 12th day of September, 1916, 
attached hereto and marked Exhibit “X” and hereby referred to 
and made a part hereof. 


XVIII. 

That said hearing now attempted to be held by said Department 
of the Interior and said Assistant Secretary of the Interior consti¬ 
tutes another action upon the same facts and to determine the same 
questions in controversy as the said Equity Cause #2131, now pend¬ 
ing in the I nited States District Court for the Eastern District of 
Oklahoma, which is a Court of competent and exclusive jurisdiction 
over said questions and over which it has assumed and now holds 
and exercises jurisdiction; and that said hearing before the Depart¬ 
ment of the Interior is an invasion of the jurisdiction of said Court 
and unless enjoined, will hinder and delay these complaints in the 
trial of said cause and will entail the expenditure of large amounts 
of money incident to their participation therein and will cause un¬ 
necessary loss of money in premiums on bonds and loss of use of 
the profits to be derived from said property; witnesses and Attorneys 7 
fees and expenses, which cannot be estimated; all of which consti¬ 
tutes a material and irreparable injury, loss and damage to 
20 these complainants. 
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XIX. 

That these complainants are without any plain, speedy or adequate 
remedy at law, and they offer to do whatever equity requires in the 
premises. 

Wherefore, These complainants respectfully pray as follows: 

I. 

That a subpoena may issue out of this Honorable Court directed 
to said Franklin K. Lane, Secretary of the Interior of the United 
States of America and Honorable Bo Sweeney, Assistant Secretary 
of the Interior of the United States of America, requiring and com¬ 
manding them to appear in this cause upon a day certain and answer 
the several allegations in this Bill of Complaint contained, an answer 
under oath being hereby expressly waived. 

II. 

That it be Adjudged and Decreed that by the issuance of said 
allotment certificate and said patents to said land in the name of^said 
Thomas Atkins and the recordation thereof in the office of the Com¬ 
mission to the Five Civilized Tribes, the authority of said Secretary 
of the Interior of the United States with respect to the same, and 
over said lands, was fully exhausted and terminated. 

III. 

That it may be Adjudged and Decreed by this Honorable Court 
that said defendants were, at and before the time of the filing of 
this Bill of Complaint, and now are, without authority to 
21 cancel and annul said patents issued in the name of said 
Thomas Atkins or to strike the name of said Thomas Atkins, 
enrolled on Creek Indian Boll opposite Number 7913, from said 
Roll, and are without jurisdiction or authority to proceed with said 
hearing set for September 25th, 1916, notice of which has hereto¬ 
fore been served; or to proceed with said hearing or perform any 
act with relation thereto. 

IV. 

That said land and the questions of the enrollment and allotment 
of said Thomas Atkins and the validity of said certificate of allot¬ 
ment and said patents, and the questions as to whether or not the 
same should be cancelled, are within the complete and exclusive 
jurisdiction of the United States District Court in and for the Eastern 
District of Oklahoma, which now assumes and exercises jurisdiction 
of the same. 

V. 

That said defendants, their Agents, Attorneys, and Subordinates 
may be perpetually enjoined and restrained by injunction of this 
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Honorable Court from cancelling said certificate of allotment and 
said patents and from striking the name of said Thomas Atkins 
from said Roll of citizens of said Creek Tribe of Indians and from 
conducting or proceeding in any manner with said hearing of Sep¬ 
tember 25th, 1916, and from attempting to hear and determine said 
questions or performing any act whatsoever with relation thereto; 
and from attempting to exercise any authority or control over said 
said lands or said allotment certificate and patents (except 
22 to make delivery thereof to the party entitled thereto in the 
event that it shall be found that the same remain undeliv¬ 
ered) ; and that a preliminary injunction may issue out of this Hon¬ 
orable Court enjoining and restraining the said defendants, their 
Agents, Attorneys, and Subordinates, and all persons under their 
authority and control, in like manner, until the further order of 
the Court. 

VI. 

And that vour Orders shall have such other and further relief in 
the premises as to this Court shall seem meet according to equity 
and good conscience. 

C. B. STUART, 

Solicitor for Complainant Charles Page. 

E. C. HANFORD, 

Solicitor for Complainants Minnie Folk, Harry B. 

Folk, and Edward C. Hanford. 


United States of America, 

District of Columbia, ss: 

Edward C. Hanford being first duly sworn on oath deposes and 
says: 

That he is one of the complainants in the above entitled cause 
and makes this verification on behalf of said complainants; that he 
has read the foregoing Bill of Complaint, knows the contents thereof, 
and that the same is true as he verily believes. 

EDWARD C. HANFORD. 


23 


Subscribed and sworn to before me this 22nd day of Sep¬ 
tember, 1916. 


J. R. YOUNG, CVk, 

By F. E. CUNNINGHAM, 

Ass’t CVk. 
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Exhibit “A.” 

Department of the Interior, Commission to the Five Civilized Tribes. 

Selection. 

Allottee’s Roll No. 7913. No. 16983. 

Muskogee, Ind. Ter., 6/30/1902. 
Thomas Atkins. 

Sub-Division of Section. Town. Range. 

S. W. 14 Of N. E. y 4 and Lot 2 of 5 18 7 

S. W. 14 of N. W. 14 and Lot 4 of 5 
Creek 2774. 

Original delivered to- 

24 Exhibit “B.” 

Homestead Deed. 

Creek Indian Roll No. 7913. 

The Muskogee (Creek) Nation, Indian Territory. 

To all whom these presents shall come, Greeting: 

Whereas, By Act of Congress approved March 1, 1901, (31 Stats., 
861), agreement ratified by the Creek Nation May 25, 1901, it was 
provided that all lands of the Muskogee (Creek) Tribe of Indians, 
in Indian Territory, except as therein provided, should be allotted 
among the citizens of said Tribe by the United States Commission 
to the Five Civilized Tribes so as to give to each an equal share of 
the whole in value, as nearly as may be, and 

Whereas, It was provided by said Act of Congress that each citizen 
shall select, or have selected for him, from his allotment forty acres 
of land as a homestead for wdiich he shall have a separate deed, and 
Whereas, the said Commission to the Five Civilized Tribes has 
certified that the land hereinafter described has been selected by or 
on behalf of Thomas Atkins, a citizen of said tribe, as a homestead. 

Now, Therefore, I, the undersigned, the Principal Chief of the 
Muskogee (Creek) Nation, by virtue of the power and authority 
vested in me by the aforesaid Act of Congress of the United States, 
have granted and conveyed and by these presents do grant and con¬ 
vey unto the said Thomas Atkins all right, title and interest of the 
Muskogee (Creek) Nation and of all other citizens of said Nation 
in and to the following described land, viz: 

25 Lot Four (4) of Section Four (4), Township Eighteen (18) 
North, and Range Seven (7) East of the Indian Base and 
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Meridian, in Indian Territory, containing Forty one & 16/100 
(41.16) acres, more or less, 

as the case may be, according to the United States survey thereof, 
subject, however, to the conditions provided by said Act of Con¬ 
gress and which conditions are that said land shall be non-taxable 
and inalienable and free from any incumbrance whatever for twenty- 
one years; and subject, also, to the provisions of said Act of Con¬ 
gress relating to the use, devise and descent of said land after the 
death of said Thomas Atkins; and subject also, to all provisions of 
said Act of Congress relating to appraisement and valuation and 
to the provisions of the Act of Congress approved June 30, 1902 
(Public No. 200). 

In Witness Whereof, I, the Principal Chief of the Muskogee 
(Creek) Nation, have hereunto set my hand and caused the great 
seal of said Nation to be affixed this 14th day of April, A D. i903. 

P. PORTER, 

Principal Chief of the Muskogee {Creek) Nation. 

Department of the Interior. 

L. R. S. Approved May 8, 1903. 

THOMAS RYAN, 

Acting Secretary, 

> Bv OLIVER A. PHELPS, Clerk. 

Filed for record on the 16th day of May, 1903 at 4 o’clock P. M. 
26 (Copy.) 

Exhibit “C.” 

The Muskogee (Creek) Nation, Indian Terrirory. 

Allotment Deed. 

Creek Indian Roll No. 7913. 

To all whom these presents shall come, Greeting: 

Whereas, by the Act of Congress approved March 1, 1901, (31 
Stats., 861), agreement ratified by the Creek Nation May 25, 1901, 
it was provided that all lands of the Muskogee (Creek) Tribe of 
Indians, in Indian Territory, except as therein provided, should 
be allotted among the citizens of said Tribe by the United States 
Commission to the Five Civilized Tribes so as to give to each an equal 
share of the whole in value, as nearly as may be, and 

Whereas, It was provided by said Act of Congress that each citi¬ 
zen shall select, or have selected for him, from his allotment forty 
acres of land as a Homestead for which he shall have a separate 
deed, and 

Whereas, The said Commission to the Five Civilized Tribes has 
certified that the land hereinafter described has been selected by or 
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on behalf of Thomas Atkins a citizen of said Tribe, as an allotment, 
exclusive of a forty-acre homestead, as aforesaid, 

Now, Therefore, I, the undersigned, the Principal Chief of the 
Muskogee (Creek) Nation, by virtue of the power and authority 
vested in me by the aforesaid Act of Congress of the United States, 
have granted and conveyed and by these presents do grant and con¬ 
vey unto the said Thomas Atkins all right, title, and interest of the 
Muskogee (Creek) Nation and of all other citizens of said 
27 Nation in and to the following described land, viz: The 
Southwest Quarter of the Northwest Quarter of Section Four 
(4), and the Southwest Quarter of the Northeast Quarter, and Lot 
Two (2) of Section Five (5), Township Eighteen (18) North, and 
Range Seven (7) East of the Indian Base and Meridian, in Indian 
Territory, containing One Hundred and Twenty and 85/100 
(120.85) acres, more or less, as the case may be, according to the 
United States survey thereof, subject, however, to all provisions of 
said Act of Congress relating to appraisement and valuation and to 
the provisions of the Act of Congress approved June 80, 1902, 
(Public No. 200). 

In Witness Whereof, I, the Principal Chief of the Muskogee 
(Creek) Nation, have hereunto set my hand and caused the Great 
seal of said Nation to be affixed this 14th day of April, A. D. 1908. 

P. PORTER, 

Principal Chief of the Muskogee {Creek) Nation. 

Department of the Interior. 

L. R, S. Approved May 8, 1903. 

THOMAS RYAN, 

Acting Secretary, 

By OLIVER A. PHELPS, Clerk. 

Filed for record on the 16th day of May 1903, at 4 o’clock P. M. 
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28 Exhibit “E.” 

In the United States District Court in and for the Eastern District 

of Oklahoma. 

In Equity. No. 2131. 

The United States of America, Complainant, 

vs. 

Minnie Atkins, Henry Carter, Charles M. Ball, Nancy At- 
kins, Micro T. Harjo, as Guardian of Nancy Atkins, an Incompe¬ 
tent, Charles Harrison, Thomas Harris, Kahookah Harris, Harvey 
Harrison, a Minor; A. .T. Burchett, a« Guardian of Harvey Har¬ 
rison, a Minor; Minnie Hall, Noe Atkins; Martin Rowe, Harry 
Harrison, Minnie E. Folk, Nee Atkins; Harry B. Folk, Edward C. 
Hanford, Robert L. Rutherford, James A. Ferguson, Gypsy Oil 
Company, a Corporation; Gem Oil Company, a Corporation; 
Charles Page, H. U. Bartlett, A. A. Hammer, William S. Murphy, 
Wilbur M. Norris, W. W. Walton, Ellis H. Hammett, Rufus B. 
Cobb, George C. Conrod, John R. Fields, James M. Brogan, 
Thomas Gilcrease, Robert Wilson, S. D. Shirk, H. E. White- 
head, T. S. Hurst, F. F. Betzler, and R. A. Josev, Thomas At¬ 
kins, C. J. Wrightsman and J. Truman Nixon, Defendants. 

Bill of Complaint. 

The United States of America, by D. H. Linebaugh, United 
States Attorney for the Eastern District of Oklahoma, by direction 
of the Honorable Thomas W. Gregory, Attorney General of the 
United States, brings this suit in its own behalf and in behalf of the 
Creek Nation of Indians, against the defendants, Gypsy Oil Com¬ 
pany and Gem Oil Company, which are corporations duly 

29 organized, existing and doing business under and by virtue 
of the laws of the State of Oklahoma, and having their 

principal offices in Tulsa, in Tulsa County, State of Oklahoma; 
against the defendant Charles M. Ball who is a resident and citizen 
of the State of Kansas, residing in the City of Coffevville within 
said State; against the defendants, Minnie Atkins and Henry 
Carter, who are residents and citizens of the State of Kansas; against 
the defendants, Minnie E. Folk, Nee Atkins,. Harry B. Folk, and 
Edward C. Hanford, who are residents and citizens of the State of 
Washington, residing in King County within said State; against 
the defendant. Robert L. Rutherford, who is a resident and citizen 
of the State of Arkansas, residing in the city of Pine Bluff within 
said State; against the defendant, James A. Ferguson, who is a 
resident and citizen of the State of Arkansas, residing in the city 
of Fayetteville within said State: and against the defendants, Charles 
Page, A. A. Hammer. William S. Murphy. Wilbur M. Norris, W. 
W. Walton. Ellis H. Hammett, Rufus B. Cobb, George C. Conrod, 
John R. Fields, James M. Brogan, Thomas Gilcrease, Robert Wil- 

3—3053a 
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son, S. D. Shirk, R. E. Whitehead, T. S. Hurst, F. F. Betzler, R. 
A. Josey, Nancy Atkins, Micco T. Harjo, as Guardian of Nancy 
Atkins, an incompetent, Charles Harrison, Thomas Harris, Kahoo- 
kah Harris, Harvey Harrison, a minor, A. .J. Burchett, as Guardian 
of Harvey Harrison, a minor, Minnie Hall, Nee Atkins, Martin 
Rowe, Harry Harrison, Thomas Atkins, C. J. Wrightsman and 
J. Truman Nixon, (the full names and better description of the 
said defendants being to your orator unknown), who are citizens 
and residents of the State of Oklahoma, and who reside within the 
Eastern Judicial District of said state and within the juris- 

30 diction of this Court; and thereupon your complainant 
says: 

I. 

Complainant shows that at all times herein mentioned and for 
a long time prior thereto, that portion of the territory belonging to 
the United States known and designated as the Indian Territory 
and now forming a part of the State of Oklahoma, and within the 
Eastern Judicial District thereof, has been occupied by the Choc¬ 
taw, Chickasaw, Cherokee, Creek and Seminole Tribes or Nations 
of Indians; that the above named Tribes of Indians formed and 
constituted a particular and distinct class of Indians known and 
designated as the Five Civilized Tribes, as distinguished from other 
Indians or Indian Tribes within the jurisdiction of the United 
States and under its care, protection and control. That in many of 
the laws passed by the Congress of the United States pertaining to 
said Five Tribes of Indians and to their property they are referred 
to and designated as the Five Civilized Tribes of Indians, and that 
wherever so designated or referred to, in any of the Acts of Congress, 
were and are included within the provisions of such acts in the same 
manner and with like force and effect as though each of said Five 
Tribes were particularly and separately designated and named 
therein. That during all of the times mentioned herein the Creek 
Tribe of Indians has maintained and still maintains Tribal rela¬ 
tions among themselves and toward complainant, and complainant 
has at all times mentioned herein, in dealing with the said tribe, 
recognized such Tribal relations. That complainant has at all 
times mentioned herein and still maintains an Indian Agent 

31 or Superintendent for said Tribes of Indians, who has super¬ 
vision and control over the Tribal property belonging to 

said Creek Tribe of Indians. That the Creek Tribe of Indians still 
has Tribal property and unallotted lands belonging to said Tribe of 
Indians which is still under the control and management of the 
complainant. 

n. 

Complainant further shows that under and by virtue of the exist¬ 
ing treaties between complainant and the Creek Tribe of Indians, 
and by virtue of the several Acts of Congress passed in relation to 
the affairs and property of the Five Civilized Tribes of Indians, the 
United States Government has always and now does assume the re- 
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lation of guardian and trustee of the property of the Creek Tribe 
of Indians and the members thereof; that its political department has 
always declared and now declares such relation to exist between com¬ 
plainant and said Tribe of Indians, insofar as the same relates to the 
members and property of said Tribe of Indians. 

That complainant, under and by virtue of the provisions of an 
Act of Congress passed and approved June 28th, 1898, and by virtue 
of the several Acts of Congress supplemental thereto and amendatory 
thereof, and particularly the Acts of Congress passed and approved 
March 1, 1901, and June 30, 1902, assumed and undertook the duty 
of allotting in severalty to the various members and freedmen and 
enrolled citizens of said Creek Tribe or Nation of Indians, the lands 
belonging to said Tribe of Indians; that by virtue of complainant’s 
rights and duties as sovereign and governing power of said 

32 Tribe of Indians, and for the purpose of discharging its full 
duty and obligation towards said Tribe of Indians and for 

the purpose of restoring to the public domain of the said Tribe of 
Indians all the lands heretofore erroneously allotted by officers of the 
Government, according to the true spirit, intent and purpose of said 
trust, complainant brings and prosecutes this action in its own behalf 
and in behalf of the said Creek Tribe or Nation of Indians. 

III. 

Complainant further alleges and shows that the following de¬ 
scribed lands, to-wit: 

The Southwest Quarter of the Northeast Quarter and Lot Two (2) 
of Section Five (5), and the Southwest Quarter of the Northwest 
Quarter and Lot Four (4) of Section Four (4), Township Eighteen 
(18) North, Range Seven (7) East of the Indian Base and Meridian, 
was, on the 1st day of April, 1899, and at all the times hereinafter 
mentioned, and still is, a part of the lands belonging to the Creek 
Nation or Tribe of Indians as public and unallotted domain. 

IV. 

Complainant further alleges and avers that by virtue of an Act of 
Congress approved March 1, 1901, commonly known as the Original 
Creek Agreement, all citizens who were living on the first day of 
April, 1899, who were qualified to be enrolled under the provisions 
of the Act of Congress of June 28, 1898, commonly known as the 
Curtis Act, were entitled to be placed on the rolls to be made by the 
Commission to the Five Civilized Tribes under said Act of Congress 
of June 28, 1898, and that if any such citizen died before 

33 receiving his allotment of lands and distributive share of the 
funds of said Tribe or Nation, then the lands and moneys to 

which he would be entitled if living, should descend to his heirs ac¬ 
cording to the laws of descent and distribution of the Creek Nation, 
and be allotted and distributed to them accordingly. 

Complainant further alleges that by virtue of the authority con¬ 
ferred upon the Commission to the Five Civilized Tribes under the 
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Acts of Congress aforesaid as amended by the several Acts of Con¬ 
gress supplemental thereto and amendatory thereof, said Commis¬ 
sion to the Five Civilized Tribes, acting under the directions of the 
Secretary of the Interior, was charged with the duty of determining 
who were entitled under the said Acts of Congress to be enrolled as 
citizens and freedmen of the Creek Nation and with the duty of 
surveying and allotting to the lawfully enrolled citizens and freed¬ 
men of said Nation, their respective proportions of the allottable 
land belonging to the said Nation, of which the land hereinbefore 
described was a part; and complainant further alleges that no person 
not a member of said Tribe and that no member of said Tribe who 
was not living on said first day of April, 1899, as provided in the 
said Act of Congress, was entitled to be placed on the official roll 
of the Creek Tribe or Nation of Indians, nor was any such person 
entitled to an allotment or any distributive share of the public lands 
of said Creek Tribe or Nation of Indians, (nor was said Commission 
authorized to so enroll or allot lands in the name of any fictitious 
person.) 

V. 

(a) Complainant further states that on the 23rd day of 

34 May, 1901, the said Commission to the Five Civilized Tribes, 
without any application being made therefor bv any person 

and upon its own motion and initiative and in a proceeding strictly 
ex parte, and without a hearing being had or conducted, listed for 
enrollment the name Thomas Atkins as being a son of a Creek 
Indian woman by name of Minnie Atkins, and as representing a 
citizen by blood of the said Creek Nation or Tribe of Indians, en¬ 
titled to he enrolled as such and to receive an allotment, as other 
enrolled citizens of said Tribe, or of the lands of said Tribe which 
said Commission was authorized to allot to the citizens thereof; that 
said listing for enrollment was made for the purpose of placing the 
said name upon the final rolls of citizens of said Tribe then being 
prepared by said Commission under the said Acts of Congress; that 
pursuant to said listing the said name Thomas Atkins was shortly 
thereafter placed upon and made a part of the final roll of citizens 
of said Tribe and the enrollment thus made was by the Secretary 
of the Interior approved on the 2nd day of March, 1902, a true 
copy of said Roll insofar as it shows the name Thomas Atkins is 
hereto attached, marked “Exhibit A” and made a part hereof; that 
in reliance upon the validity and regularity of said enrollment of 
the name Thomas Atkins and in the belief that it represented the 
name of a citizen entitled to receive an allotment of the lands of 
the Creek Nation, said Commission, acting under the Acts of Con¬ 
gress aforesaid, arbitrarily and without application being made there¬ 
for allotted the lands specifically above described in the name of 
Thomas Atkins and thereby undertook to allot to Thomas Atkins 
as a citizen of said Nation said lands, said allotment having 

35 been so made on the 30th day of June, 1902; thereby said 
lands were set aside and designated as an allotment to said 

Thomas Atkins; that an allotment certificate evidencing the making 
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of said allotment was afterwards and under date of June 30th, 1902, 
issued whereby said Commission certified that said lands had been 
duly allotted to Thomas Atkins; a true copy of said certificate is 
hereto attached, marked “Exhibit B” and the same is made a part 
hereof; that thereafter and under date of the 14th day of April, 
1903, the Principal Chief of said Creek Nation executed a patent 
whereby 120 acres and another patent whereby 40 acres of said 
land was undertaken to be conveyed to said Thomas Atkins, and 
said patents were afterwards and on the 8th day of May, 1903, ap¬ 
proved by the Secretary of the Interior, and afterwards on the 16th 
day of May, 1903, said patents were recorded in the office of the 
Commission to the Five Civilized Tribes in Book 12 at page 310 
thereof and Book L at page 310 thereof, respectively; there is hereto 
attached and marked “Exhibit C” and made a part hereof a true 
copy of said patent to said 120 acres of said land, and as “Exhibit 
D” a true copy of said patent to said 40 acres of said land. Com¬ 
plainant further states that neither said certificate of allotment nor 
said patents have ever been delivered to any person, but still remain 
in the possession of said Commission. 

(6) Complainant further states as its first ground for the relief 
hereinafter prayed for, that said enrollment, allotment and patents 
are null and void, and that neither said allotment, allotment certifi¬ 
cate nor patents conveyed any title to said lands to Thomas 

36 Atkins or any other person, for the following reasons and be¬ 
cause of the following facts, to-wit; 

Because of false and fraudulent evidence so far as the question of 
citizenship in the Creek Nation or Tribe of Indians was concerned, 
from which said enrollment resulted, in this, to-wit: Said Commis¬ 
sion when engaged in the work of listing for enrollment the names 
of the citizens of said Tribe, used as material evidence on the ques¬ 
tion of citizenship or membership in the Tribe certain Roll or 
Rolls of the citizens of the said Tribe of Indians which had been 
made up for Tribal per capita payment purposes by the Tribal Offi¬ 
cers and authorities prior to the date of the work of enrollment which 
was being done by said Commission and which were treated and 
denominated as Authenticated Tribal Rolls, among which was a 
Roll of Creek citizens made up in the year 1895, and commonly 
called the 1895 Authenticated Pay Roll, and particularly did said 
Commission use and rely upon said 1895 Pay Roll; That the name 
Thomas Atkins appeared upon said 1895 pay roll in the family 
appearing thereon headed by the name Minnie Atkins; and thereby 
said roll showed upon its face that Thomas Atkins was in 1895 a 
living member and citizen of said Tribe and a member of Euche 
Town, one of the bands or clans or subdivisions of the Tribe. That 
on the 23rd day of May, 1901, the said Commission had before it 
and used as evidence and relief upon the said 1895 pav roll and 
believed that it spoke and represented the truth so far as the ques¬ 
tion of citizenship of Thomas Atkins was concerned, and without 
conducting any hearing upon that question and without any further 
or other investigation being made or evidence having been 

37 adduced to or received by said Commission on that question 
it finally determined the question of his citizenship and listed 
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for enrollment and enrolled the name Thomas Atkins opposite Roll 
No. 7913. Complainant further states that the said evidence so used 
and relied upon by said Commission, to-wit: Said 1895 Pay Roll, 
insofar as the same showed that said Thomas Atkins was a citizen 
and member of said Tribe in the year 1895, was material evidence 
on that question and was false and fraudulent and induced the said 
Commission, which was ignorant of its falsity, to act, conclude and 
determine as it did. The <«aid Tribal Roll was false and fraudulent 
in this, to-wit: 

By an Act of Congress approved March 2, 1895, Congress appro¬ 
priated the sum of $200,000.00 to be paid to the Creek Nation and 
said sum was shortly thereafter so paid bv the Treasurer of the 
United States; on or about June 1, 1895, the National Council of 
the Creek Nation, its Legislative body, appropriated said sum of 
$200,000.00 to he used in making a per capita payment to the 
members of said Tribe; that thereafter and in the year 1895 and for 
the purpose of making said per capita payment, a roll was made of 
the members and citizens of said Tribe under the supervision of the 
said National Council; that said Tribe of Indians was divided into 
fortv-seven subdivisions or bands known as towns, and that each of 
said towns had as its chief officer one of its members as Town King; 
that at said time and for a long time prior thereto, Samuel W. 
Brown was the Town King of that subdivision or band of said Tribe 
known as Euche Town, to which the defendants, Minnie Atkins 
and Nancy Atkins, belonged; that it was customary at that time for 
the Town Kings of the various Towns to give in the names of the 
members of their respective towns for the purpose of making 
38 up rolls of the members thereof, and that the rolls of the 
various towns taken together, constituted the roll of the 
Tribe; that in accordance with this custom, the said Samuel W. 
Brown, as Town King of Euche Town, in the making of the said 
1895 payroll, gave in the name of Thomas Atkins as a living mem¬ 
ber of said Town and Tribe and as a part of the family of Minnie 
Atkins, and therefore caused the same to be placed upon the said roll 
of members of said town and Tribe; that in giving in this informa¬ 
tion to the Tribal Officers making said roll, the said Samuel W. 
Brown acted upon the false statement of one John Davis, a relative 
and Agent of said Minnie Atkins, duly authorized so to do by her, 
made to him, the said Samuel W. Brown, that Thomas Atkins was 
at the time a living member of said Creek Tribe of Indians and of 
Euche Town thereof, belonging to the family of Minnie Atkins; and 
complainant avers that the officers of said Tribe so making up said 
roll were induced and persuaded to, and did so enroll the name of 
Thomas Atkins upon the false statements and representations so 
communicated to them by the said Samuel W. Brown to the effect 
that the said Thomas Atkins was at the time a living citizen of said 
Nation and Town thereof, and entitled to share in the distribution 
of said money; and complainant avers that in truth and in fact no 
such person as Thomas Atkins, a member of the Atkins family from 
Euche Town, was in being at that time, nor was there ever such a 
person except the father of said Minnie Atkins and Nancy Atkins, 
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but that their said father, Thomas Atkins, died more than ten 
years prior to 1895, as the said Minnie Atkins and Nancy Atkins 
both well knew at that time; that the Thomas Atkins so 

39 enrolled upon said 1895 pay roll was a myth and a fictitious 
person, and this the said Minnie Atkins and John Davis 

well knew at the time; that the said Samuel W. Brown was ignorant 
of that fact and believed the false and fraudulent representations 
made to him and acted ignorantly in communicating such informa¬ 
tion to the officers of the Tribe aforesaid, and that the officers of the 
Tribe aforesaid engaged in making up said roll, believed said false 
and fraudulent representations to be true and relied thereon, and in 
such belief and reliance, placed the name of Thomas Atkins on said 
roll, that the Treasurer of the said Creek Tribe of Indians, in the 
summer and fall of the year 1895, made distribution and payment 
of said per capita payment to the members of said Tribe in accordance 
with the said roll, and that Minnie Atkins received and collected 
from said Nation, through said Treasurer, the sum of $14.40, the 
same being the amount paid to each citizen as a payment belonging 
and due to Thomas Atkins, and at the time she concealed from the 
said Tribe and its officers the fact that there was no such person as 
Thomas Atkins and so concealed the truth for the purpose of de¬ 
frauding the Creek Nation out of said sum of $14.40, and that it had 
that effect. 

Complainant further avers that at that time, the Congress of the 
United States, as was well and generally known throughout the Creek 
Nation and to the members thereof, and particularly to Minnie Atkins 
and Nancy Atkins, had passed various Acts looking to the enrollment 
of the various members of the Tribe with a view of allotting to said 
members the lands of the Tribe in fee simple, and distributing the 
moneys of the Tribe among the members thereof, and to a dis- 

40 solution of the Tribal Government, and that in causing the 
name of said Thomas Atkins to be placed upon said 1895 pay¬ 
roll and in concealing the fact that there was no such person in being, 
the said Minnie Atkins did so for the fraudulent purpose and with 
the fraudulent intent of enjoying whatever benefits might accrue to 
her as the alleged relative and heir at law of said Thomas Atkins in 
the final allotment of the lands of said Tribe and distribution of the 
moneys thereof; that she has ever since continued to conceal from 
the said Tribe and its officers, and from the Government of the United 
States and its officers, the fact that there was no such person as 
Thomas Atkins entitled to be enrolled upon said 1895 pay-roll, well 
knowing that said roll would be relied upon as speaking the truth with 
reference to the names of the members and citizens of said Tribe of 
Indians. 

(c) Complainant further states that the defendants, Nancy Atkins 
Minnie Atkins, Henry Carter, Martin Rowe, Harvev Harrison’ 
Charles Harrison, Thomas Harris and Thomas Atkins, well knowing 
that said name was wrongfully enrolled as aforesaid, have each sepa¬ 
rately ratified the fraudulent practices made upon said Commission 
as aforesaid and adopted the same as their own, and have sought to 
take, receive and enjoy the fruits and benefits thereof, by each sepa- 
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rately claiming and asserting that Thomas Atkins, enrolled opposite 
Rolf Number 7913, as aforesaid, had an existence and was entitled 
to be enrolled as a citizen of said Creek Nation, and to have allotted 
to him or in his name, the lands aforesaid, and each of said defend¬ 
ants is separately claiming that he or she, as the case may be, is either 
the said enrolled Thomas Atkins or is the heir at law of said 

41 Thomas Atkins and as such inherited and thereby acquired 
the title to said lands, and have in divers ways asserted and 

exercised their said claims, and particularly by openly dealing with 
said lands and deeding or leasing same, as is shown by the instru¬ 
ments hereinafter described. The said separate claims of identity 
as or relationship to said Thomas Atkins are, as complainant is in¬ 
formed and believes and upon information and belief charges the 
facts to be as follows, to-wit: 

Said Nancy Atkins claims and asserts that she had a son by the 

name of Thomas Atkins and that said enrolled Thomas Atkins was 

her said son, and that he is dead; said Minnie Atkins claims and 

asserts that she had a son by the name of Thomas Atkins and that 

said enrolled Thomas Atkins was her said son, and that he is dead; 

said Harvey Harrison and Charles Harrison, who are the sons of the 

said Minnie Atkins, claim and assert that they had a brother, also 

the child of said Minnie Atkins, by the name of Thomas Atkins, and 

that said enrolled Thomas Atkins is their said brother and that he 

is dead; that the said Henry Carter and said Martin Rowe, each 

separately and for himself, claims and asserts that he is the said 

enrolled Thomas Atkins; the said Thomas Harris claims and asserts 

that he had a son bv the name of Thomas Atkins and that the said 

«/ 

enrolled Thomas Atkins was his son, and that he is dead; the de¬ 
fendant, Thomas Atkins, claims and asserts that he is the said en¬ 
rolled Thomas Atkins; complainant states that all of said claims are 
false and that each and every one of said defendants well knew and 
have well known during all the time that they have said claims that 
they were false, and complainant further states that none of 

42 said claims were made or asserted until about ten years after 
the recordation of the patents aforesaid, and not until the said 

lands were thought to be valuable for oil and gas mining purposes. 

( d ) Complainant further states that the other defendants herein 
claim some right, title or interest in and to said lands adverse to the 
complainant and the said Creek Nation under and by virtue of leases, 
deeds and other forms of conveyance from one, a part of, or all of 
said persons claiming either to be the said enrolled Thomas Atkins, 
or to be his heir, or heirs, among which leases, deeds and other form 
of conveyances are the following described instruments, which de¬ 
scribe and undertake to convey or lease said lands, to-wit: 

A quit claim deed purported to have been executed by Minnie 
Atkins to the defendant, H. U. Bartlett, dated October 2, i912, and 
recorded in Book 57 at page 404 in the office of the Register of 
Deeds of Creek County, Oklahoma, which said deed complainant is 
informed and believes and upon information and belief charges the 
fact to be, was not signed by Minnie Atkins, nor by her authority, 
but is a forgery. 
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An Oil and Gas Mining Lease from IL U. Bartlett to the defend¬ 
ant, Gypsy Oil Company, dated November 27th, 1912, and recorded 
in Book 70 at page 586 in said office. 

A bargain and sale deed from the defendant, Minnie Atkins, who 
is now Mrs. Minnie E. Folk, in the name of Minnie E. Folk joined 
by her husband, Harry B. Folk, to Alexander J. Macnab, Jr., trustee, 
dated June 13, 1914, and recorded in Book 103 at page 85, in said 
office. 

An oil and gas mining lease from said Alexander J. Mac- 

43 nab, Jr., trustee, and said Minnie E. Folk, Nee Atkins, and 
Harry B. Folk, her husband, to the defendant. Gem Oil 

Company, a corporation, dated June 24, 1914, and recorded in Book 
101 at page 259, in said office. 

An assignment of said oil and gas mining lease from said defend¬ 
ant, Gem Oil Company, to the defendants, Chas. Page and R. A. 
Josev, dated June 30, 1914, and recorded in Book 102 at page 75, 
in said office. 

A bargain and sale deed from said Alexander J. Macnab, Jr., 
trustee, to the defendant, Minnie Folk (Minnie Atkins) dated July 
18, 1914, and recorded in Book 102 at page 347, in said office. 

A deed from defendant, Minnie Atkins, in the name of Minnie E. 
Folk, to defendant, Charles Page, dated October 22, 1914, and re¬ 
corded in Book 107 at page 28 in said office. 

An oil and gas mining lease from the defendant, Nancv Atkins, 
to the defendants, Wilbur M. Norris, W. W. Walton and Ellis H. 
Hammett, dated April 15, 1913, and recorded in Book 80 at page 
311, in said office. 

An oil and gas mining lease from the defendant, Micco T. FTarjo, 
guardian of Nancy Akins, a business incompetent, to the defendants, 
J. B. White, N. W. Fowler, A. E. Carter and A. Seltzer, dated May 
27, 1913, and recorded in Book 88, at page 368, in said office. 

An assignment of said oil and gas mining lease from the lessees 
therein to the defendant, Robert L. Rutherford, dated May 29th, 
1914, and recorded in Book 102 at page 641, in said office. 

An assignment of said oil and gas mining lease from the 

44 said Robert L. Rutherford to the defendant, James A. Fergu¬ 
son, dated September 30, 1914, and recorded in Book i07 

at page 289, in said office. 

An oil and gas mining lease from the defendant, Henry Carter, 
to the defendant, Gem Oil Company, dated November 13 1914 and 
recorded in Book 107 at page 125, in said office. 

A quit claim deed from the defendant, Harvev Harrison, to the 
defendant, H. E. Whitehead, dated June 20, 1914, and recorded in 
Book 62 at page 252, in said office. 

A quit claim deed from the defendant, Harvev Harrison, to the 
defendant, Minnie Atkins, in her name as Minnie Folk, dated June 
29, 1914, and records fn Book 57, at page 580, in said office. 

An oil and gas mining lease from the defendant, Charles Harrison 
to the defendant. Charles M. Ball, dated November 4th 1913 and t&- 
corded in Book 92 at page 629, in said office. 

An oil and gas mining lease from the defendant, A. J Burchett 

4—3053a 
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as guardian of defendant, Harvey Harrison, to the defendants, 
Thomas Gilcrease and Robert Wilson, dated February 16, 1914, and 
recorded in Book 98 at page 322, in said office. 

An oil and gas mining lease from the defendant, Harvey Harrison, 
to the defendant, S. D. Shirk, dated February 21, 1914, and recorded 
in Book 90 at page 284, in said office. 

A warranty deed from the defendant, Thomas Harris, joined by 
his wife, the defendant Kahookah Harris, to the defendants, Rufus 
B. Cobb, George C. Conrad, John R. Fields, and James M. 

45 Brogan, dated February 22, 1913, and recorded in Book 94 
at page 181, in said office. 

A warranty deed from the defendant, Martin Rowe, to the de¬ 
fendant, W. P. Root, dated August 17, 1914, and recorded in Book 
100 at page 186. in said office. 

A mortgage from the defendant. W. P. Root, to the defendants, 
Martin Rowe, and one Grant Hamlin, dated August 17, 1914, and 
recorded in Book 72, at page 369, in said office. 

A release of mortgage from said Martin Rowe, in the name of 
Thomas Atkins, and said Grant Hamlin, to said W. P. Root, dated 
August 29, 1914, and recorded in Book 39, at page 272, in said 
office. 

A quit claim deed from the defendant, W. P. Root, to defendant, 
Martin Rowe, in the name of Thomas Atkins, dated August 24th, 
1914, and recorded in Book 62 at page 284, in said office. 

A deed from the defendant, Thomas Atkins, to the defendant, 

C. J. Wrightsman, dated -, 1915, and recorded in Book — at 

page —. in said office. 

( e) Complainant further states that no such person as the Thomas 
Atkins enrolled by said Commission as aforesaid, ever had an ex¬ 
istence and that said name represents a myth and fictitious person 
and that each of said persons claiming to be his heir or heirs, well 
know and have at all times well known that no such person as the 
alleged Thomas Atkins, enrolled as aforesaid, ever existed and that 
their said claims are false and fraudulent, and that each of said 
persons claiming to be said enrolled Thomas Atkins well 

46 knew and has at all times well known that he is not, but 
complainant states that all &aid instruments so recorded as 

aforesaid and the claims of right, title and interest in and to said 
lands bv the defendants, and each of them, under said instruments 
and otherwise as set forth above constitute clouds upon the title to 
said lands and interfere with and embarrass and harass the com¬ 
plainant in the performance of its duties and obligations to and to¬ 
ward said Creek Nation and the members thereof with respect to 
said lands, the title thereto and the rents and profits issuing there¬ 
from, and the proper disposition thereof for the benefit of said 
Tribe and its members. Complainant further states that by reason 
of the facts set forth in this paragraph the said enrollment, al¬ 
lotment and issuance of said patents were the result of fraud and 
were based upon false and fraudulent proof and evidence so far as 
the question of citizenship of Thomas Atkins in said Tribe was con¬ 
cerned, and that said Commission in so enrolling said name, allotting 
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said lands and issuing said patents committed gross mistake of law 
as well as of fact, and that said enrollment, allotment, allotment cer¬ 
tificate and patents should be declared void and conceded for the 
reason that the said Creek Nation and your complainant are greatly 
and irreparably injured thereby. And Complaint further states that 
had said Commission known of the fact that said 1895 Pay Roll was 
false and fraudulent and that the name, Thomas Atkins, appearing 
thereon, represented a myth and fictitious person, and that no such 
person as the enrolled Thomas Atkins had ever existed, it would not 
have enrolled said name as aforesaid, nor made said allot- 

47 ment, nor issued said patents. 

VI. 

Complainant, for its second ground for the relief hereinafter 
prayed for, here reiterates and makes a part hereof that part of 
paragraph Five which is contained in the sub-division thereof 
marked (a), and which pertains to the fact of the enrollment by 
said Commission of the name Thomas Atkins opposite Roll Number 
7913, and the making of said allotment and the issuance of said 
patents, and further states that said enrollment, allotment and 
patents are null and void for the reason that so far as the question 
as to whether or not Thomas Atkins was living or dead on the first 
day of April, 1899, the said Commission to the Five Civilized Tribes 
in listing the name Thomas Atkins for enrollment and in enrolling 
said name at the times aforesaid, conducted no hearing, made no 
investigation and did not have or receive any evidence of any 
character, but proceeded ex parte and acted arbitrarily; that there 
was no contest, controversy or adverse proceedings of any, character 
or kind had by or before the said Commission with respect to the 
said question as to whether or not the alleged Thomas Atkins, 
whose name said Commission listed for enrollment, and enrolled at 
the time aforesaid, was living or dead on the first day of April, 
1899, and that said Commission neither gave or caused to be given 
to the Creek Nation, or its officers or any other person any notice 
that the name of the alleged Thomas Atkins was about to or would 
be so listed for enrollment and enrolled as aforesaid or allotted as 
aforesaid, or that said patents were about to be or would be 

48 issued as aforesaid; that in so causing the name of the al¬ 
leged Thomas Atkins to be listed for enrollment as aforesaid 

and to be placed on the roll of Creek citizens by blood as aforesaid, 
the Commission acted, so far as the question as to whether or not 
Thomas Atkins was living or dead on the first day of April, 1899, 
was concerned, arbitrarily and summarily, and without any knowl¬ 
edge, information or belief that the alleged Thomas Atkins was in 
existence and living or was dead on the first day of April, 1899, 
but said Commission so placed the name of tb* said Thomas Atkins 
on the said roll on the mere arbitrary erroneous assumption, 
wholly unsupported by evidence or information that the said 
Thomas Atkins was in existence and being and was living on the 
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first day of April, 1899, and was entitled to be enrolled by the 
said Commission under the Acts of Congress aforesaid. 

Complainant further states that if the alleged Thomas Atkins 
of Creek Indian blood enrolled as aforesaid by said Commission on 
the roils ol Creek citizens by blood opposite roil number 7913, ever 
had any existence and was in being at any time, that he died prior 
to the first day of April, 1699, and was not living on said date, and 
that by virtue thereof he was not entitled to be enrolled as a mem¬ 
ber and citizen of the Creek Nation of Indians, and was not entitled 
to receive any allotment or part or portion of the lands of the said 
.Nation, under the Acts of Congress hereinbefore referred to; and 
that tne purported heirs of the alleged Thomas Atkins were not 
entitled to receive any part of the public lands of the Creek Nation 
or Tribe of Indians by inheritance or otherwise as such 
49 heirs, and that no person took any title whatsoever to said 
lunus by virtue of tlie allotment of said lands in the name 
of Thomas Atkins or tlie issuance of said patents to and in the 
name of the alleged Thomas Atkins. 


Complainant lurther states that in so acting and in so enrolling 
die name Thomas xitkins aforesaid, the said Commission to the 
Five Civilized Tribes acted upon a gross error and mistake of fact 
as well as ol law, lor complainant alleges that said Commission did 
not know and did not have any evidence before it at the time it 
caused the name of the said Thomas Atkins to be so enrolled, either 
showing or tending to show whether or not he was living or dead 
April 1, 1699, but if it had been known to the said Commission at 
or before the time of the enrollment of the alleged Thomas Atkins 
as a citizen of the Creek Nation, as aforesaid, that he was dead and 
not living on the first day of April, 1899, or that he had never had 
any existence, he would not have been so enrolled by the said Com¬ 
mission, nor would said allotment have been made in his name, nor 
would said patents have been issued to him. 

Complainant further avers that because of the arbitrary and 
erroneous acts of the Commission aforesaid, the name of the al¬ 
leged Thomas Atkins appeared on the official roll of the Creek 
Nation or Tribe of Indians opposite Roll Number 7913, which was 
approved by the Secretary of the Interior and the allotment of said 
land was arbitrarily and erroneously issued as aforesaid. 

Complainant further states that the defendants, Nancy Atkins, 
Minnie Atkins, Henry Carter, Martin Rowe, llarvey Har- 
50 rison, Charles Harrison, Thomas Harris and Thomas Atkins, 
are each separately, and for himself or herself, as the case 
may be, openly and notoriously claiming and asserting, that he or 
she, as the case may be, is either the said enrolled Thomas Atkins 
or his heir at law and that by reason thereof he or she, as the case 
may be, acquired the title to said land under and by virtue of said 
patents having been issued as aforesaid; and the other defendants 
herein are claiming some right, title or interest in said property 
under and by virtue of deeds or leases from one or more of said de¬ 
fendants last above specifically named, which said leases and deeds 
are described in that part of paragraph Five of this amended bill 
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of complaint which is contained in and under that sub-division 
thereof marked (d), which said sub-division is here re-iterated and 
made a part of this paragraph; and thereupon complainant further 
states that said patents and claims and assertions of title to said 
land and said deeds and leases constitute clouds upon the title to 
said lands, and embarrass and harass and interfere with complainant 
in the execution of its trust and performance of its duties and obli¬ 
gations to and toward said Creek Nation or Tribe of Indians and 
the members thereof with respect to said lands, the title thereto and 
the rents and profits issuing therefrom, and the proper disposition 
thereof for the benefit of said Tribe and the members thereof. 

VII. 

Complainant, for its third ground for the relief hereinafter prayed 
for, states that the name Thomas Atkins was enrolled by said Com- 
mission opposite Roll Number 7913 on the Creek Indian 

51 Roll, and the said allotment made and certificates and patents 
issued, at the times set forth in and under sub-division (a) 

of paragraph V of this amended bill, which said sub-division of 
said paragraph is here re-iterated and made a part of this para¬ 
graph, and further states that the said enrollment, allotment and 
patents are null and void, for that the said alleged Thomas Atkins 
so enrolled by said Commission opposite roll number 7913 never had 
any existence and was and is a fictitious person and that said name 
represents no person who is or ever was in being; that by reason 
thereof said Commission in so enrolling said name and allotting and 
patenting said land as aforesaid, committed a gross mistake of 
fact as well as of law, and that neither said allotment, allotment 
certificates nor said patents conveyed any right, title or interest in 
and to said lands to any person whomsoever; but, complainant 
states that the defendants, Nancy Atkins, Minnie Atkins, Henry 
Carter, Martin Rowe, Harvey Harrison, Charles Harrison, Thomas 
Harris and Thomas Atkins are each separately and for himself or 
herself, as the case may be, openly and notoriously claiming and 
assorting, that he or she, as the case may be, is either the said en¬ 
rolled Thomas Atkins or his heir at law, and that by reason thereof 
he or she, as the case may be, acquired the title to said lands under 
and by virtue of said allotment having been made and said patents 
issued as aforesaid; and the other defendants herein are claiming 
some right, title or interest in said property under and by virtue of 
deeds or leases from one or more r f said defendants last above 
specifically named, which said leases and deeds are described in 
that part of paragraph Five of this amended bill which is 

52 contained in and under subdivision thereof marked (d), 
which said sub-division is here reiterated and made a part 

of this paragraph, all of which patents, claims, assertions, deeds 
and leases constitute clouds upon the title of said Creek Nation in 
and to said land and harass, embarrass and interfere with com¬ 
plainant in the execution of its trust and the performance of its 
said duties and obligations to said Tribe and the members thereof. 
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Complainant further avers that all and singular of said defendants 
are claiming and asserting rights and interest in and to the lands 
herein described by virtue of certain mesne conveyances, other than 
those hereinbefore described, originally made by one or more or all 
of the said alleged Thomas Atkins or his alleged heirs, as complain¬ 
ant is informed and believes, the extent of the claim of interest of 
each being to this complainant unknown, but this complainant al¬ 
leges the truth to be that none of the said defendants have, either at 
law or in equity, any right, title, interest or estate in or to said 
lands or any part thereof. 

IX. 


Complainant further alleges that the above described lands are 
situated in the oil and gas belt of the Creek Nation and in that por¬ 
tion of the oil and gas field known as the Cushing Field, and that 
said lands are of great value principally because of the bed of oil and 
gas thereunder, of which the Creek Nation is, and has been, at all 
of the times herein referred to, the owner aforesaid; that complain¬ 
ant is informed and believes, and therefore alleges the fact 

53 to be that the defendants, Gem Oil Company, Charles Page 
and R. A. Josey, and each of them, without authority or 

consent of this complainant or the Creek Nation of Indians, claiming 
the right so to do under some pretended lease contract or conveyance 
executed to them by some or all of the alleged heirs of the said 
Thomas Atkins, have unlawfully entered upon said lands and are 
proceeding to prospect and drill thereon for oil and gas, and have 
drilled thereon for oil and gas, and have removed therefrom and 
disposed of for the exclusive use and benefit of themselves and some 
or all of the alleged heirs of the said Thomas Atkins, great quantities 
of oil and gas, the value of which is not, and cannot be known to this 
complainant; that said defendants have no right, title or interest in 
or to any part of the said lands and the oil and gas thereunder; that 
the said acts of the said defendants in so unlawfully and wrongfully 
entering upon the said lands aforesaid and prospecting and drilling 
thereon for oil and gas, and taking and removing oil and gas there¬ 
from, constitute a continuous trespass upon said lands in violation 
of the rights of this complainant and of the Creek Nation of Indians, 
and said acts as aforesaid constitute waste upon the estate of the said 
Creek Nation in said lands, and said acts are materially, irreparably 
and permanently damaging said estate; that when the oil and gas 
deposits underlying said lands are exhausted, the value of the same 
will be principally, if not wholly, destroyed; that this complainant 
nor the Creek Nation of Indians has no means of gauging the oil 
and metering the gas mined and removed by defendants from under 
the said lands aforesaid, and are now, and will continue to be, unable 
to know the amount and value of the oil and gas so mined 

54 and removed; that the rights and claims of complainant and 
the Creek Nation of Indians in and to the lands aforesaid is 

well founded and based upon good grounds, and that unless a Re- 
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ceiver be appointed by proper Order of this Court, after due notice 
and hearing had, to take charge of and go into possession of said 
lands aforesaid, and drill wells and mine and conserve the oil and 
gas underlying said lands, and impound the same or the proceeds 
thereof, for the use and benefit of this complainant and the Creek 
Nation of Indians, the said trespass and the waste will be continued, 
to be permanent, irreparable and material injury, and in violation 
of the right of this complainant and the Creek Nation of Indians. 

Inasmuch as Complainant has no adequate remedy at law and 
can have no adequate relief except from a Court of equity, com¬ 
plainant prays that a writ of subpoena issue to the defendants, Minnie 
Atkins, Henry Carter, Charles M. Ball, Nancy Atkins, Micco T. 
Harjo, as Guardian of Nancy Atkins, an incompetent, Charles Harri¬ 
son, Thomas Harris, Kahookah Harris, Harvey Harrison, a minor, 
A. J. Burchett, as guardian of Harvey Harrison, a minor, Minnie 
Hall, Nee Atkins, Martin Rowe, Harry Harrison, Minnie E. 
Folk, Nee Atkins, Harry B. Folk, Edward C. Hanford, Robert L. 
Rutherford, James A. Ferguson, Gypsy Oil Company, a corporation, 
Charles Page, H. U. Bartlett, A. A. Hammer, William S. Murphy, 
Wilbur M. Norris, W. W. Walton, Ellis II. Hammett, Rufus B. Cobb, 
George C. Conrod, John R. Fields, James II. Brogan, Thomas Gil- 
crease, Robert Wilson, S. D. Shirk. II. E. Whitehead, T. S. Hurst, 
F. F. Betzler, R. A. Josey, Thomas Atkins, C. J. Wrightsman and 
J. Truman Nixon, and that all and singular of said defend- 

55 ants be required to appear in this Court at a day certain and 
under certain penalties therein named, and fully answer all 

matters and things alleged in said amended bill of complaint, but 
not under oath, answer under oath being hereby expressly waived. 

Complainant further prays that this Court decree that the allot¬ 
ment certificate and patents attached hereto as “Exhibits B. C. & D, 
are void and of no effect as instruments of conveyance, and that the 
same be cancelled and the records purged thereof; that each and all 
of said defendants be decreed to have no right, title, interest or es¬ 
tate in and to the said land aforesaid, and the oil and gas lying 
thereunder; that the title to said land be quieted in complainant and 
the Creek Nation of Indians, and that whatever cloud is cast on the 
title to the said land by reason of any of the matters aforesaid be 
decreed by this Court to be dissolved and that said land herein be 
decreed to be a part of the public and unallotted Tribal land of the 
Creek Nation, subject to disposition by this complainant in accord¬ 
ance with the law'; that the enrollment of the said Thomas Atkins 
be cancelled and that he, or any person claiming by, through or 
under him, including these defendants, be decreed by this Court to 
be not entitled to participate in the disposition of the lands, moneys 
and other property of the Creek Nation, and that the defendants, all 
and singular, be forever enjoined from asserting any claim, right, 
title or interest in the tract of land hereinbefore described, adverse to 
this complainant and the Creek Nation of Indians, and that a re¬ 
ceiver be appointed by proper Order of this Court in this cause, to 
go into possession pending the final determination of this 

56 suit, for the use and benefit of this complainant and the Creek 
Nation of Indians, and that complainant have such other 
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relief, orders, judgments and decrees as the Court may deem just 
and equitable in the premises. . 

United States Attorney , 


Special Assistant to the United States Attorney; 

Solicitors for Complainant. 


United States of America, 

Eastern District of Oklahoma, ss: 

Richard C. Allen states on oath that he is the Attorney for the 
Creek Nation or Tribe of Indians, the name of his office being Na¬ 
tional Creek Attorney; that he has read the foregoing amended bill 
of complaint and know the contents thereof; that the matters and 
things therein set forth are true and correct, as he verily believes. 


Subscribed and sworn to before me this — day of —, 1915. 

Clerk of the United States District 
Court , Eastern District of Oklahoma . 

By-, Deputy. 


57 Exhibit “F.” 

In the United States District Court in and for the Eastern District 

of Oklahoma. 

Equity. No. 2131. 

United States of America, Complainant, 

vs. 

Minnie Atkins et al., Defendants. 

Answer of Defendant Charles Page. 

This defendant respectfully, now, and at all times hereafter saving 
to himself all and all manner of benefit of exception or otherwise 
that can or may be had or taken to the many errors, uncertainties 
and imperfections in said bill contained for answer thereto, or of 
so much thereof as this defendant is advised it is material to answer, 
or necessarv for him to make answer, answering says: 

(A) That this defendant is a stranger to all and singular the 
matters and things in the said complainant’s bill of complaint and, 
therefore, leaves the complainant to make such proof thereof as he 

shall be able to produce. ^ 

(B) That heretofore, on or about the 23d day of May, 1901, the 
Commission to the Five Civilized Tribes, caused the name of Thomas 
Atkins to be placed on the rolls of Creek citizens by blood opposite 
RoH No. 7913. 
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(C) That thereafter, and on the 30th day of June, 1902, certificate 
of allotment was issued as provided by law, to the said Thomas 
Atkins; and, 

58 (D) That thereafter, on the 14th day of April, 1903, home¬ 
stead and allotment patents as provided by law, were issued 

to the said Thomas Atkins in due form, conveying the lands de¬ 
scribed in the bill of complaint to the said Thomas Atkins, and said 
patents, were, as provided by lay, duly approved by the Secretary 
of the Interior on the 8th day of May, 1903, and filed for record in 
the office of the Commission to the Five Civilized Tribes, on the 
16th day of May, 1903, and recorded in Book 1, at Page 310, and 
Book 12, at Page 310, respectively. 

(E) That the land described in said patents comprises the land 
described in said bill of complaint, all of which is located in what 
is now Creek County, in the eastern district of the state of Oklahoma. 

(F) That true and correct copies of said patents are attached to 
complainants bill of complaint filed herein. 

(1) Further answering, this defendant denies that the complain¬ 
ant brings or prosecutes this action in its own behalf or on behalf of 
the Creek Nation or tribe of Indians, and denies that said action is 
brought for the purpose of discharging complainant’s duty and ob¬ 
ligation towards said tribe of Indians, or for the purpose of fully exe¬ 
cuting, carrying out, or discharging its duty in relationship to the 
allotment severally of the lands of said tribe of Indians to the duly 
enrolled members thereof, according to the spirit, intent and pur¬ 
pose of any trust. 

(2) This defendant denies that the lands described in com¬ 
plainant’s complaint are a part of the lands belonging to the Creek 
Nation or tribe of Indians as public and unallotted domain; 

and, 

59 Denies that such lands have been any part of such Nation 
since the said 30th day of June, 1902. 

(3) Save as herein appears, this defendant denies the allegations 
set forth in paragraph four of said complaint; 

And this defendant says that the duties of said Commission to the 
Five Civilized Tribes, and the rights of the citizens of the Creek 
Nation thereunder, are set forth in the laws and treatise of the United 
States. 

(4) Defendant denies that the listing of the name of Thomas 
Atkins for enrollment by said Commission to the Five Civilized 
Tribes was made without any application being made therefor by 
any person or upon its own motion and initiative and denies that the 
proceeding in which said listing was carried out, was ex parte. 

Defendant admits that said listing for enrollment was made for the 
purpose of placing the said name upon the final roll of citizens of said 
tribe then being prepared; and, 

Admits that the name of Thomas Atkins was placed upon and 
made a part of the final roll of citizens of said tribe, and that said 
enrollment was approved by the Secretary of the Interior on the 
2nd day of March, 1902; and, 
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Admits that the copy of said roll attached to said complaint as 
Exhibit “A” is a true copy thereof. 

Defendant admits that said Commission, under appropriate acts 
of Congress, allotted the lands described in said complaint to Thomas 
Atkins on the 30th day of June, 1902; and that said lands were set 
aside and designated as an allotment to said Thomas Atkins; and 
admits that the allotment certificate evidencing the making 

60 of said allotment was on June 30, 1902, issued whereby said 
Commission certified that said lands had been allotted to 

Thomas Atkins; and admits that the copy of said certificate attached 
to said complaint and marked Exhibit “B” is a true copy thereof; 
but defendant denies that the allotment of said lands to Thomas 
Atkins, as aforesaid, was arbitrarily made or made without applica¬ 
tion therefor. 

Defendant admits that on the 14th day of April, 1903, the prin¬ 
cipal Chief of said Creek Nation executed patents conveying re¬ 
spectively one hundred twenty (120) acres and forty (40) acres of 
said land to Thomas Atkins, and that said patents were, on the 8th 
day of May, 1903, approved by the Secretary of the Interior, and on 
the 16th day of May, 1903, said patents were recorded in the office of 
the Commission to the Five Civilized Tribes, in Book 12, at Page 
310 thereof, and Book L at Page 310 thereof, respectively; and ad¬ 
mits that the copies of said patents attached to said complaint and 
marked Exhibit “C” and Exhibit “D” respectively, are true copies 
thereof. 

Defendant denies that said certificate of allotment and said patents 
have never been delivered to any person, and denies that they still 
remain in possession of said Commission, but defendant avers that 
recordation of said patents and said certificate as above set forth is 
constituted by law, and is, due and sufficient delivery thereof so as to 
completely terminate all right, title and interest in and to said land 
that theretofore remained in the Creek Nation of Indians or the 
United States of America ; and that such recordation vested full and 
complete title to said lands in said grantee and his heirs. 

61 (5) Defendant denies that said enrollment, allotment and 
patents are null and void; and denies that no title to said lands 

was conveyed by said allotment, allotment certificate and patents to 
Thomas Atkins or his heirs. 

Defendant denies that said enrollment resulted from false and 
fraudulent evidence as to the question of citizenship in the Creek 
Nation or Tribe of Indians of said Thomas Atkins. 

Defendant admits that said Commission, in listing for enrollment 
the names of the citizens of the Creek Tribe of Indians for enroll¬ 
ment, used as material evidence, on said question of citizen¬ 
ship in said tribe, certain rolls of citizens which had been prepared 
by the officers of said tribe, and which were denominated and treated 
as authenticated tribal rolls, among which was the 1895 authenti¬ 
cated pay roll; and admits that said Commission particularly relied 
upon said 1895 pay roll. 

Defendant admits that the name of Thomas Atkins appeared upon 
said 1895 pay roll in the family headed by the name of Minnie 
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Atkins, and admits that said roll showed on its face that Thomas 
Atkins was in 1895 a living member and citizen of said tribe and a 
member of Euchee Town thereof. 

.Defendants admit- that on the 23d day of May, 1901, the Com¬ 
mission had before it and used as evidence and relied upon said 1895 
pay roll. 

The defendant denies that said Commission finally determined the 
question of citizenship of said Thomas Atkins and listed for en¬ 
rollment and enrolled his name without any further investigation 
or other evidence being adduced to or had by said Commis- 

62 sion other than said roll. 

Defendant admits that said 1895 roll was material evi¬ 
dence on the question of citizenship of Thomas Atkins, but denies 
that said 1895 pay roll was false and fraudulent. 

Defendant admits that Samuel W. Brown as Town King of Euchee 
Town, in making up the said 1895 pay roll gave in the name of 
Thomas Atkins to the National Counsel of the Creek Nation of Indians 
as a living member and citizen of said town and tribe, and as a part of 
the family of Minnie Atkins, and. thereby, caused said name to be 
placed upon the roll of members of said town and tribe. And that, 
in so doing, said Brown acted unon information obtained from John 
Davis, a relative and agent of Minnie Atkins duly authorized by her. 
to the effect that Thomas Atkins was at that time a living member 
of said tribe and town, and a member of the familv of Minnie At¬ 
kins; 

But defendant denies that the said information so imparted to said 
Samuel W. Brown, bv said John Davis, was false or fraudulent. 

Defendant admits that the officers of said tribe did enroll the name 
of Thomas Atkins, acting upon the statements and representations 
made to them by said Samuel W. Brown, but denies that said repre¬ 
sentations were in any wav false. 

Defendant denies that Thomas Atkins, a member of the family of 
Minnie Atkins, of Euchee Town, was not in being at that time, and 
denies that no such person ever existed other than the Father of 
Minnie Atkins. 

Defendant denies that the Thomas Atkins so enrolled upon said 
1895 pay roll was a myth and fictitious person; and denies 

63 that such was known to be a fact by Minnie Atkins and John 
Davis because defendant avers that said Thomas Atkins, en¬ 
rolled as aforesaid. w T as living person at that time and was well known 
to said Minnie Atkins and said John Davis. 

Defendant admits that said Samuel W. Brown relied upon the 
statements and representations made to him by said John Davis, and 
that he communicated the same to the officers of said tribe and that 
they acted upon them, hut denies that said representations were false. 

Defendant admits that in the summer of 1895 the Treasurer of said 
Creek Tribe of Indians made, distribution and per capita payment 
to. the members of said tribe in accordance with said roll, and that 
Minnie Atkins received and collected from said Nation through said 
Treasurer, the sum of $14.40 as a payment due to and belonging 
to Thomas Atkins, but denies that she defrauded said tribe thereby, 
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and denies that she defrauded said tribe by concealing that no such 
person as Thomas Atkins was in existence, because plaintiff avers that 
said Thomas Atkins was at that time alive and in being and en¬ 
titled to be paid said sum so received by Minnie Atkins. 

Defendant denies that at that time it was well and generally known 
throughout the Creek Nation and to the members thereof, and par¬ 
ticularly to Minnie Atkins, that the Congress of the United States 
had passed various Acts looking to the enrollment of the members of 
said tribe with a view to allotting to said members the lands of the 
tribe in fee simple; and denies that said Minnie Atkins caused the 
name of Thomas Atkins to be placed upon the 1895 pay roll 

64 for the purpose of enioving whatever benefits that might ac¬ 
crue to her as the heir at law of said Thomas Atkins in the 

final enrollment of the lands of said tribe; and denies that she could 
have known or foreseen that said allotment of lands would take place 
or in what manner or hv what procedure the same would he carried 
out; and denies that she could have foreseen that any benefit would 
accrue to her in that regard hv said enrollment on the 1895 nay roll; 
and denies that at that time any provision had been made by Con¬ 
gress whereby she could have so benefited, and denies that she could 
have known that said roll would have any hearing upon said allot¬ 
ment of lands: and denies that said Minnie Atkins has concealed 
from the officers of said tribe and the Government of the United 
States, that there was no such person as Thomas Atkins because de¬ 
fendant avers that said Thomas Atkins was at that time a living 
person and a member of said tribe and entitled to be enrolled on said 
1895 nav roll. This defendant savs that he has no knowledge as to 
the claims of nnv of the defendants set forth in said complaint 
other than, this answering defendant, and the defendants Minnie 
E. Folk, blarrv B. Folk and Edward C. Hanford. 

And defendant denies that no such person as Thomas Atkins en¬ 
rolled hv said Commission as aforesaid, never existed; and denies 
that said name represents a myth and fictitious person, and denies, 
that this defendant and the above named defendants know, or have 
anv time known, that no such person as the said Thomas Atkins, ever 
existed, and denies that their claims are false and fraudulent. 

And denies the allegation in said bill that this defendant and the 
defendants Minnie E. Folk, Harry B. Folk and Edward C. 

65 Hanford have no claim either in law or in equity to any right, 
title, interest or estate in and to said lands, or any part thereof; 

and further denies that the claims of these defendants are adverse 
to complainant or to the Creek Nation of Indians. 

(6) This defendant does not know and can not set forth the in¬ 
terests or claim of interest of any of the defendants named in said 
complaint in sub-divisions C. D and E of paragraph 5 thereof, ex¬ 
cept for this answering defendant and Minnie E. Folk, Harry B. 
Folk and Edward C. Hanford. 

And defendant denies that the claims of these defendants, are ad¬ 
verse to the complainant or the Creek Nation of Indians. 

And denies that the above named defendants have no interest in 
said lands at law or in equity. 
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(7) This defendant denies that any instrument under which he 
holds constitute a cloud upon the title to said lands; and denies that 
the existence of said allotment certificate and patents or other in¬ 
struments subsequent thereto, hinder or delay complainant in the 
performance of the duties imposed upon it by law to preserve to the 
Creek Nation the said land and the value thereof, and to allot and 
otherwise dispose of said land and to wind up the affairs of the Creek 
Nation. 

(8) Defendant denies that said enrollment, allotment and patents 
are null and void. And defendant denies that the said Commission 
in placing the said Thomas Atkins on the roll of Creek citizens by 
blood acted arbitrarily, summarily or without knowledge or informa¬ 
tion or belief that the said Thomas Atkins was in existence 

66 and living on the 1st day of April. 1899, and denies that said 
Commission in listing the name of Thomas Atkins for enroll¬ 
ment and enrolling said name, conducted no hearing, or made no in¬ 
vestigation, and denies that it did not have or receive any evidence of 
any character, and denies that it proceeded ex parte and acted ar¬ 
bitrarily. 

Defendant denies that there was no contest, controversy or adverse 
proceeding had by or before the said Commission in respect to the 
question as to whether or not said Thomas Atkins was living or dead 
on the first day of April, 1899. 

Defendant denies that the Commission to the Five Civilized Tribes 
did not give or cause to be given to the Creek Nation or its officers, 
or any other person, notice that the name of the said Thomas At¬ 
kins was about to be or would be enrolled. 

And denies that the said Commission placed the name of said 
Thomas Atkins on said roll on an arbitrary or erroneous assumption 
wholly unsupported by evidence or information as to whether 
Thomas Atkins was living on April 1, 1899, and entitled to be en¬ 
rolled by said Commission under the Acts of Congress made and 
provided. 

(9) Defendant denies that complainant has no knowledge and 
does not know that Thomas Atkins was in existence and was living 
prior to April 1, 1899. 

And denies that the said Thomas Atkins died prior to the 1st day 
of April, 1899. 

And denies that he was not entitled to be enrolled and allotted 
lands of the Creek Nation. 

(10) Defendant denies that the heirs of the said Thomas 

67 Atkins were not entitled to receive any part of the public 
lands of the Creek Nation or Tribe of Indians by virtue of 

being heirs of the said Thomas Atkins. And denies that they did 
not take title to the lands described in said complaint by virtue of 
the allotment thereof in the name of Thomas Atkins, and the is¬ 
suance of said patents to and in the name of Thomas Atkins. 

(11) Defendant denies that at the time the name of said Thomas 
Atkins was placed upon the official rolls aforesaid, the said Commis¬ 
sion placed said name thereon under an erroneous and arbitrary as- 
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sumption that the said Thomas Atkins was in being and living on 
April 1, 1899. 

And denies that said Commission acted upon a gross error or mis¬ 
take of fact or mistake of law. 

And denies that said Commission did not know or did not have 
any evidence before it at the time that they caused the name of the 
said Thomas Atkins to be enrolled showing, or, tending to show 
that the said Thomas Atkins was living on April 1, 1899. 

(12) Defendant denies that the name of the said Thomas Atkins 
appears on the official rolls aforesaid because of the arbitrary or 
erroneous act of said commission; 

And denies that the allotment of said lands described in said com¬ 
plaint was arbitrarily or erroneously made to the said Thomas At¬ 
kins. 

(13) Defendant denies that the said enrollment allotment and 
patents are null and void and denies that Thomas Atkins so enrolled 
by said Commission opposite roll No. 7913 never had an existence, 

and denies that he was and is a fictitious person and that said 

68 name represents no person who is or ever was in being; 

And denies that by reason thereof said Commission in so 
enrolling said name and allotting and patenting for the land as 
aforesaid, committed a gross mistake of fact as well as of law, and 
denies that neither said allotment, allotment certificates nor said 
patents conveyed any right, title or interest in and to said lands to 
any person whomsoever. 

And defendant avers that at the time said Thomas Atkins was 
enrolled hv said Commission as aforesaid, he was a living person, 
a member and citizen of the Creek Nation of Indians and entitled 
to be so enrolled and allotted. 

Defendant admits that he and the defendants, Minnie E. Folk, 
Harry B. Folk and Edward C. Hanford, are claiming some right, 
title or interest in said property under and by virtue of said allot¬ 
ment certificates and patents or by virtue of deeds or leases subse¬ 
quent thereto and in pursuance thereof, hut denies that said patents, 
claims, assertions, deeds and leases constitute clouds upon the title 
of said Creek Nation in and to said lands, and harass and embarrass 
and interfere with complainant in the execution of any trust or the 
performance of its duties and obligations to said tribe and the mem¬ 
bers thereof. 

(14) Defendant denies that the complainant now has any in¬ 
formation or knowledge as to the life or death of said Thomas Atkins 
that it did not have at the time of the enrollment of said Thomas 
Atkins and the allotment of said lands to him. 

(15) Defendant admits that the lands described in said com¬ 
plaint are situated in the oil and gas belt of the state of Okla- 

69 horna, and in that portion of the oil and gas field knowm as 
the Cushing field; and admits that said lands are now of 

great value because of the oil and gas thereunder. 

But defendant denies that the Creek Nation is now or has been 
at any time the owner of any of the oil or gas under said lands; 
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And denies that said Creek Nation has had any interest in any 
portion of said lands subsequent to June 30, 1902. 

(16) Defendant denies that the Gem Oil Company, Charles Page 
and R. A. Josey or either of them have unlawfully entered upon 
said lands or unlawfully proceeded to prospect and drill thereon for 
oil and gas, or have unlawfully drilled thereon for oil or gas, or 
have unlawfully removed therefrom or disposed of oil or gas. 

(17) Defendant denies that he or the Gem Oil Company or R,. A. 
Josey have committed any trespass and denies that they have no 
right, title or interest in and to any part of said lands or the oil 
and gas thereunder. 

And denies that this answering defendant or any of said parties 
have committed a trespass upon said lands in violation of the rights 
of complainant, or of the Creek Nation of Indians. 

And denies that the note of this defendant and said parties con¬ 
stitute waste upon any estate of the Creek Nation, or that said acts 
are materially, irreparably or permanently damaging to said estate. 

(18) Defendant denies that the claim or rights of the complainant 
and the Creek Nation in and to said lands aforesaid are well 

70 founded or based upon grounds that are good; and denies 
the existence of any ground, necessity or right for the appoint¬ 
ment of a receiver of said premises; 

And denies that any injury, permanent, irreparable or material 
will be occasioned to any alleged rights of complainant or the Creek 
Nation of Indians. 

(19) Defendant denies that complainant and the Creek Nation 
of Indians have no adequate remedy at law. 

(20) Defendant avers that the said Thomas Atkins was a duly 
enrolled citizen of the Creek Nation of Indians of one-half blood, 
alive and in being on April 1, 1899. 

(21) That the tribal authorities of the Creek Nation dulv au¬ 
thorized thereto by law, enrolled said Thomas Atkins on the tribal 
rolls of said tribe of the years 1890 and 1895. 

That thereafter, said rolls and said enrollment of Thomas Atkins 
thereon, were duly confirmed by act of Congress on June 10. 1896, 
which provided specifically that the rolls of citizenship of said Creek 
Nation as then existed were confirmed. 

(22) That thereafter the Commission to the Five Civilized Tribes, 
under authority of the Act of Congress of June 28, 1898, adjudged 
said Thomas Atkins to have been properly enrolled and to be en¬ 
titled to enrollment on said tribal rolls. 

(23) That thereafter, pursuant to the Act of Congress of_, 

1901, said Commission having before it the evidence required by 
law to entitle the said Thomas Atkins to enrollment, including said 

tribal rolls, duly adjudged the said Thomas Atkins to be a 

71 citizen of said Creek Nation living on the first day of April, 
1899, entitled to be enrolled under Section 21 of the Act of 

Congress approved June 28, 1898; and with the full knowledge 
and consent of the Creek Tribal authorities and proper officers of 
the Creek Nation and complainant did place the name of the said 
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Thomas Atkins upon the final roll made by said Commission under 
and by virtue of said Acts of Congress. 

That said enrollment as made by said Commission to the Five 
Civilized Tribes was thereafter duly and regularly approved by 
the Secretary of the Interior pursuant to law and thereupon became 
and was and is final and conclusive; 

(24) That thereafter, pursuant to law, said allotment, certificates 
and patents were duly made, executed, issued, delivered and recorded, 
and that the entire title in and to said premises was thereby divested 
over and from the Creek Nation of Indians and complainant and 
vested in said Thomas Atkins or his proper representatives. 

(25) That at the time of the selection of said lands and the is¬ 
suance of patents and for many years thereafter, the value of said 
lands was purely nominal, being approximately $1.50 an acre. 

That on or about the — day of- 1912, the Gypsy Oil Com¬ 

pany went into open notorious possession of said lands and drilled 
thereon a well producing oil and gas; that thereafter in July, 1914, 
this answering defendant and the defendants Minnie E. Folk, Harry 
B. Folk and Edward C. Ilanford, went into possession of said lands 
and were on the third day of July, 1914, in peaceable, open and 
notorious possession thereof. 

That on said day the order was made by the District Court 
72 of Creek County, Oklahoma, having jurisdiction of the res, 
authorizing and said defendant and the defendant R. A. 
Josey to hazard and expend $50,000.00 in the development of said 
lands pursuant to said order of court, a full, true and correct copy 
thereof being attached hereto marked Exhibit — and made a part 
hereof; 

That pursuant to the terms of the said order of court, said de¬ 
fendants Charles Page and R. A. Josey, entered on said premises, 
hazarded said sum of $50,000.00 and by the hazard of said sum of 
money and by their energy, skill and knowledge of the oil and gas 
business, have succeeded in making said premises worth whatever 
value the same possess at this time; that said Charles Page has suc¬ 
ceeded to whatever rights said Gypsy Oil Company and the Gem 
Oil Company and R. A. Josey have heretofore had in said lands; 

And the entire value of said lands over and above a nominal sum 
has been created by the energy, development and hazard of said 
Gypsy Oil Company, Gem Oil Company, R. A. Josey, and this de¬ 
fendant. 

(26) That the complainant, its officers and agents, together with 
its Indian Superintendent in charge of the affairs of the Five Civil¬ 
ized Tribes, had, at all times, full knowledge of the possession, de¬ 
velopment and operation of said lands; 

(27) That said complainant has recognized and acquiesced in 
the validity of said patents, and has stood behind and sustained the 
same as its sovereign act since their issuance up to the filing of this 
suit. 

That no claim in law or equity has been made or asserted by 
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said complainant, its officers or agents, including its Indian 

73 Superintendent at Muskogee, or by the Creek Nation, or its 
officers or agents prior to the filing of this action, although 

the fact of said possession, and the fact of the intention of said de¬ 
fendants to hazard large sums of money in the testing of said prem¬ 
ises for oil and gas, was well known to said complainant, its officers 
and agents, to the Creek Nation, its officers and agents, and also 
well and publicly known throughout the oil fields of the state of 
Oklahoma. 

(28) That said complainant and said Creek Nation stood by and 
allowed these defendants to hazard said sum of $50,000.00 and more, 
to use their knowledge, skill and experience in the oil business in 
testing said premises, and said complainant and the Creek Nation 
by their silence, laches, acquiescence, and recognition of the validity 
of said patents, and failure to assert any claim or to give notice of 
any claim, are now estopped and forever barred to assert any claim 
adverse to the title of this defendant, and the defendants, Minnie 
E. Folk, Harry B. Folk, and Edward C. Hanford, who are in open, 
notorious and exclusive possession of said premises and of the oil 
and gas lying thereunder. 

(29) That oil and gas was discovered in paying quantities on said 
lands more than three years prior to filing of this suit, of which 
complainant and said Creek Nation had knowledge or ample op¬ 
portunity to have knowledge. 

(30) That thereafter this defendant, together with the defendant, 
R. A. Josey, proposed, and it was well and fully known to said com¬ 
plainant and the Creek Nation, to hazard said sum of $50,000.00 in 

testing said premises to the deep sand known as the Bartles- 

74 ville sand, which had not yet been tested on said lands. 

And that all of said drilling operations and hazard of said 
sums of money were made and had upon the faith in the validity of 
said patents, in reliance thereon, and in accordance with the judg¬ 
ment of the District Court of the State cf Oklahoma, having juris¬ 
diction of the res. 

(31) That the cancellation of said patents or the granting of 
any relief as prayed for in said complaint, would be inequitable & and 
unjust by reason of the changed conditions of the parties, the lapse 
of time, the great increase in value of the property and the difficulty 
in meeting allegations which might readily have been met had they 
have been made seasonably. 

That this answering defendant in good faith spent a valuable and 
adequate cash consideration, to wit: the sum of $10,000.00 in hand 
paid, for the lease hold interest for oil and gas in and to said prem¬ 
ises, and paid said consideration at the time of taking a conveyance 
from the heirs of Thomas Atkins who were in possession of said lands 
under claim of title, without notice of any claim on the part of the 
complainant or the Creek Nation of any claim of invaliditv in said 
patents, and in reliance thereon; 

And subsequent thereto, vast expenditures and liabilities in the 
sum of more than $200,000.00 have been made or assumed by this 
defendant in reliance on the validity of said title, and without notice 
6—3053a 
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of any defect or claim of defect in said patent by complainant or the 
Creek Nation. 

That this answering defendant and the defendant R. A. Josey pur¬ 
chased the claim of the Gypsy Oil Company in and to said premises 
in reliance on the validity of said patents for a consideration 

75 of more than $20,000.00, without notice or knowledge of 
any claim on the part of complainant or the Creek Nation in 

and to said lands. 

That this defendant and the defendant R. A. Josey, purchased the 
interest of the defendants Harvey Harrison and Charlie Harrison 
from the persons holding the same, in and to said lease hold estate 
for oil and gas for a valuable consideration in the sum of $1,500.00, 
in hand paid, prior to the assertion of any claim by complainant or 
the Creek Nation of any invalidity of said patent. 

That this answering defendant has purchased the interest of R. A. 
Josey in and to said property and is now the owner and holder of 
all right, title and interest heretofore held by said R. A. Josey, in 
and to the lease hold estate to said property for oil and gas purposes. 

(32) That if the claim of the claimant or of the Creek Nation 
had been asserted by the filing of suit or the giving of notice or 
otherwise, these defendants would not have hazarded the said sum 
of money in the testing of said lands for oil and gas and would 
not have paid the purchase price for the same. 

That having hazarded the said sum of money and paid said pur¬ 
chase price without any intimation or assertion on the part of com¬ 
plainant or the Creek Nation of the invalidity of said patent, said 
complainant and the Creek Nation are barred and estopped by their 
delay and laches in a court of equity from asserting any such claim 
against this defendant, and it would be inequitable to grant the relief 
sought by said bill against this defendant. 

(33) That the res in controversy is within the jurisdiction 

76 and under the control of the District Court of the State of 
Oklahoma in and for Creek County, as appears from the orders 

of said Court attached hereto and marked Exhibit —. 

That this court has no jurisdiction to appoint a receiver or to 
proceed further with the hearing of this cause. 

(34) Defendant further avers that the enrollment of said Thomas 
Atkins, and the issuance of said allotment certificate and patents con¬ 
stitutes an adjudication by a special tribunal constituted by law 
charged with the duty of making enrollment of citizens of the Creek 
Nation, clothed with authority, as provided by law, and are final 
decrees, conclusively adjudicating the right of said Thomas Atkins 
to enrollment and the conveyance to him of said lands described in 
said patent, which said decrees are impervious to act on the ground 
set forth in complainant’s complaint and that for said reason this 
Honorable Court has no jurisdiction in the premises. 

(35) And defendant avers that complainant and the Creek Na¬ 
tion are barred and forever foreclosed and estopped by laches from 
asserting any claim to said lands adverse to this defendant and the 
defendants Minnie Folk, Harry B. Folk and Edward C. Hanford; 
that any claim or claim of right, title and interest that they may have 
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had heretofore are stale and are not eniorcible in a court of equity. 
And they are not entitled to any relief in this action. That more 
than thirteen years has elapsed since said allotment certificate was 
issued and more than twelve years since the issuance of said 
77 patents; that said lands have increased vastly in value from 
a nominal sum to many hundreds of thousands of dollars, by 
reason of the discovery of oil and gas thereunder and the improve¬ 
ments and developments placed thereon by said defendants. 

That defendant without notice or knowledge of any defects in 
his title or the title of those through whom he claims has invested 
large sums in the development of said property for oil and gas in¬ 
creased the value thereof. That Complainant and the Creek Nation 
with full knowledge have stood by and allowed defendant so to do 
without giving notice of any claims on their part and have failed to 
assert any such claim until after said lands were proved and known 
to be valuable for oil and gas. And that the condition of the parties, 
and of said property, have materially changed, by reason of that 
fact, the relief prayed for by complainant is without equity. 

(36) Defendant avers that the complainant or the Creek Nation 
has not any interest in the estate described herein to entitle com¬ 
plainant to sustain this suit. 

That it appears from the face of complainant’s complaint herein, 
that the same does not state facts sufficient to constitute a cause of 
action, and that complainant is not entitled to the relief prayed for 
against these defendants. 

(37) That it appears from said complaint that this court has no 
jurisdiction to hear and determine this action. 

(38) That said bill of complaint is wholly without equity. 

(39) Defendant further denies that said bill sets forth any 
78 equity in complainant or the Creek Nation which entitles it 
or either of them to any relief prayed for in said complaint, 
and makes this defense wfith like effect as if the same had been raised 
by motion to dismiss. 

(40) Defendant further shows that, as appears affirmatively from 
said complaint, complainant and the Creek Nation have a plain, 
speedy and adequate remedy at law and are not entitled to maintain 
an action in equity. 

And this defendant denies all and all manner of unlawful com¬ 
bination and confederacy wherewfith he is by the said bill charged; 
there is not another matter, cause or thing in said complainant’s said 
bill of complaint contained material or necessary for this defendant 
to make answer to, and not herein and hereby well and sufficiently 
answered, confessed, traversed and avoided or denied, is true, to the 
knowledge or belief of this defendant, or wffiieh matters and things 
this defendant is readv and willing to aver, maintain and prove as 
this Honorable Court shall direct; and humbly prays to be hence dis¬ 
missed with his reasonable costs and charges in this behalf most 
wrongfully sustained. 

Attorney for Defendant Charles Paye. 
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United States of America, 

Eastern District of Oklahoma, ss: 

Charles Page, being first duly sworn on oath deposes and says:' 
That he is one of the defendants in the foregoing cause; that he has 
read the foregoing answer, knows the contents thereof, and believes 
the same to be true. 


79 Subscribed and sworn to before me this — day of December, 
1915. 

y 

Notary Public. 

My Commission expires on the — day of-, —. 


Exhibit “G.” 

In the United States District Court in and for the Eastern District 

of Oklahoma. 

Equity. No. 2131. 

United States of America, Complainant, 

vs. 

Minnie Atkins et al., Defendants. 

Answer of Minnie E. Folk (Nee Atkins), Harry B. Folk , and 

Edward C. Hanford. 

These defendants respectfully, now, and at all times hereafter 
saving to themselves all and all manner of benefit of exception or 
otherwise that can or may be had or taken to the many error, un¬ 
certainties and imperfections in said bill contained for answer 
thereto, or of so much thereof as these defendants are advised it is 

material to answer, or necessary for them to make answer answering 
say: * 

(A) That these defendants are strangers to all and singular the 
matters and things in the said complainant’s bill of complaint and, 
therefore, leave the complainant to make such proof thereof 
80 as he shall be able to produce. 

7 (?) That heretofore, on or about the 23d day of May, 
1901 the Commission to the Five Civilized Tribes, caused the name 
of Thomas Atkins to be placed on the rolls of Creek citizens by 
blood opposite Poll No. 7913. J 

( C ) That thereafter, and on the 30th day of June, 1902, certifi¬ 
cate of allotment was issued as provided by law, to the said Thomas 
Atkins; and, 

(D) That thereafter, on the 14th day of April, 1903, homestead 
and allotment patents as provided by law, were issued to the said 

omas Atkins, m due form, conveying the lands described in the 



CHARLES PAGE ET AL. 


45 


bill of complaint to the said Thomas Atkins, and said patents, were, 
as provided by law, duly approved by the Secretary of the Interior on 
the 8th day of May, 1903, and filed for record in the office of the 
Commission to the Five Civilized Tribes, on the 16th day of May, 
1903, and recorded in Book 1, at Page 310, and Book 12, at page 
310, respectively. 

(E) That the land described in said patents comprises the land 
described in said bill of complaint, all of which is located in what is 
now Creek County, in the eastern district of the state of Oklahoma. 

(F) That true and correct copies of said patents are attached to 
complainant’s bill of complaint filed herein, and true and correct 
copy of said patents are attached to this answer, (marked Exhibits 
A. & B.) and specifically made a part hereof. 

(1) Further answering, these defendants deny that the complain¬ 
ant brines or prosecutes this action in its own behalf or on behalf of 

the Creek Nation or tribe of Indians, and deny that saffi action 

81 is brought for the purpose of discharging complainant’s duty 
and obligation towards said tribe of Indians, or for the pur¬ 
pose of fully executing, carrying out, or discharging its duties in 
relationship to the allotment severally of the lands of said tribe of 
Indians to the duly enrolled members thereof, according to the 

spirit, intent and purpose of any trust. 

(2) These defendants deny that the lands described in complain¬ 
ant’s complaint are a part of the lands belonging to the Creek Na¬ 
tion or tribe of Indians as public and unallotted domain; and, 

Deny that such lands have been any part of such Nation since 
the said 30th day of June, 1902. 

(3) Save as herein appears, these defandants deny the allegations 
set forth in paragraph four of said complaint; 

And these defendants say that the duties of said Commission to 
the Five Civilized Tribes, and the rights of the citizens of the Creek 
Nation thereunder, are set forth in laws and treaties of the United 

States. 

(4) Defendants deny that the listing of the name of Thomas At¬ 
kins for enrollment by said Commission to the Five Civilized Tribes 
was made without any application being made therefor by any 
person or upon its own motion and initiative and deny that the pro¬ 
ceeding in which listing was caried out, was ex parte. 

Defendants admit that said listing for enrollment was made for 
the purpose of placing the said name upon the final roll of citizens 
of said tribe then being prepared; and, 

82 Admit that the name of Thomas Atkins was placed upon 
and made a part of the final roll of citizens of said tribe, and 

that said enrollment was approved by the Secretary of the Interior 
on the 2nd day of March, 1902; and, 

Admit that the copy of said roll attached to said complaint as 
Exhibit “A” is a true copy thereof. 

• Defendants admit that said Commission, under appropriate acts 
of Congress, allotted the lands described in said complaint to Thomas 
Atkins on the 30th day of June, 1902; and that said lands were set 
aside and designated as an allotment to said Thomas Atkins; and 
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admit that the allotment certificate evidencing the making of said 
allotment was on June 30, 190*2, issued whereby said Commission 
certified that said lands had been allotted to Thomas Atkins; and 
admit that the copy of said certificate attached to said complaint 
and marked Exhibit “B” is a true copy thereof; but defendants deny 
that the allotment of said lands to Thomas Atkins, as aforesaid, was 
arbitrarily made or made without application therefor. 

Defendants admit that on the 14th day of April, 1903, the prin¬ 
cipal Chief of said Creek Nation executed patents conveying re¬ 
spectively one hundred twenty (120) acres and forty (40) acres of 
said land to Thomas Atkins, and that said patents were, on the 8th 
day of May, 1903, approved by the Secretary of the Interior, and 
on the 16th day of May, 1903, said patents were recorded in the 
office of the Commission to the Five Civilized Tribes, in Book 12, 
at Page 310 thereof, and Book L at Page 310 thereof, respectively; 
and admit that the copies of said patents attached to said complaint 
and marked Exhibit “C” and Exhibit “D” respectively, are 

83 true copies thereof. 

Defendants deny that said certificate of allotment and said 
patents have never been delivered to any person, and deny that they 
still remain in possession of said Commission, but defendants aver 
that recordation of said patents and said certificate as above set forth 
is constituted by law, and is, due and sufficient delivery thereof so 
as to completely terminate all right, title and interest in and to 
said land that theretofore remained in the Creek Nation of Indians 
or the United States of America; and that such recordation vested 
full and complete title to said lands in said grantee and his heirs. 

(5) Defendants deny that said enrollment, allotment and patents 
are null and void; and deny that no title to said lands was conveyed 
bv said allotment, allotment certificate and patents to Thomas Atkins 
or his heirs. 

Defendants deny that said enrollment resulted from false and 
fraudulent evidence as to the question of citizenship in the Creek 
Nation or Tribe of Indians of said Thomas Atkins. 

Defendants admit that said Commission, in listing for enrollment 
the names of the citizens of the Creek Tribe of Indians for enroll¬ 
ment, used as material evidence, on said question of citizenship in 
said tribe, certain rolls of citizens which had been prepared by the 
officers of said tribe, and which were denominated and treated as 
authenticated tribal rolls, among which was the 1895 authenticated 
pay roll; and admit that said Commission particularly relied upon 
said 1895 pay roll. 

Defendants admit that the name of Thomas Atkins ap- 

84 peared upon said 1895 pay roll in the family headed by the 
name of Minnie Atkins, and admit that said roll showed on 

its face that Thomas Atkins was in 1895 a living member and citizen 
of said tribe and a member of Euehee Town thereof. 

Defendants admit that on the 23d day of May, 1901, the Com^ 
mission had before it and used as evidence and relied upon said 1895 
pay roll. 

The defendants deny that said Commission finally determined the 
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question of citizenship of said Thomas Atkins and listed for enroll¬ 
ment and enrolled his name without any further investigation or 
other evidence being adduced to or had by said Commission other 
than said roll. 

Defendants admit that said 1895 roll was material evidence on the 
question of citizenship of Thomas Atkins, but denies that said 1895 
pay roll was false and fraudulent. 

Defendants admit that Samuel W. Brown as Town King of 
Euchee Town, in making up the said 1895 pay roll gave in the name 
of Thomas Atkins to the National Counsel of the Creek Nation of 
Indians as a living member and citizen of said town and tribe, and 
as a part of the family of Minnie Atkins, and, thereby, caused said 
name to be placed upon the roll of members of said town and tribe. 
And that, in so doing, said Brown acted upon information obtained 
from John Davis, a relative and agent of Minnie Atkins duly 
authorized by her, to the effect that Thomas Atkins was at that 
time a living member of said tribe and town, and a member of the 
family of Minnie Atkins. 

But defendants deny that the said information so imparted to 
said Samuel W. Brown, by said John Davis, was false or fraud¬ 
ulent. 

85 Defendants admit that the officers of said tribe did enroll 
the name of Thomas Atkins, acting upon the statements and 

representations made to them by said Samuel W. Brown, but deny 
that said representations were in any way false. 

Defendants deny that Thomas Atkins, a member of the family 
of Minnie Atkins, of Euchee Town, was not in being at that time, 
and deny that no such person ever existed other than the Father of 
Minnie Atkins. 

Defendants deny that the Thomas Atkins so enrolled upon said 
1895 pay roll was a myth and fictitious person; and denies that such 
was known to be a fact by Minnie Atkins and John Davis because 
defendants aver that said Thomas Atkins, enrolled as aforesaid, was 
a living person at that time and was well known to said Minnie 
Atkins and said John Davis. 

Defendants admit that said Samuel W. Brown relied upon the 
statements and representations made to him by said John Davis, 
and that he communicated the same to the officers of said tribe and 
that they acted upon them, but deny that said representations were 
false. 

Defendants admit that in the summer of 1895 the Treasurer of 
said Creek Tribe of Indians made, distribution and per capita pay¬ 
ment to the members of said tribe in accordance with said roll, and 
that Minnie Atkins received and collected from said Nation through 
said Treasurer, the sum of $14.40 as a payment due to and belong¬ 
ing to Thomas Atkins, but deny that she defrauded said tribe by 
concealing that no such person as Thomas Atkins was in existence, 
because plaintiff aver- that said Thomas Atkins was at that 

86 time alive and in being and entitled to be paid said sum so 
received by Minnie Atkins. 

Defendants deny that at that time it was well and generally 
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known throughout the Creek Nation and to the members thereof, 
and particularly to Minnie Atkins, and that the Congress of the 
United States had passed various Acts looking to the enrollment of 
the members of said tribe with a view to allotting to said members 
the lands of the tribe in fee simple; and deny that said Minnie At¬ 
kins caused the name of Thomas Atkins to be placed upon the 1895 
pay roll for the purpose of enjoying whatever benefits that might 
accrue to her as the heir at law of said Thomas Atkins in the final 
enrollment of the lands of said tribe; and deny that she could have 
known or foreseen that said allotment of lands would take place or 
in what manner or by what procedure the same would be carried 
out; and denv that she could have foreseen that anv benefit would 
accrue to her in that regard by said enrollment on the 1895 pay roll; 
and deny that at that time any provision had been made by Con¬ 
gress whereby she could have so benefited, and deny that she could 
have known that said roll would have any bearing upon said allot¬ 
ment of lands; and denv that said Minnie Atkins has concealed from 
the officers of said tribe and the Government of the United States, 
that there was no such person as Thomas Atkins because defendants 
aver that said Thomas Atkins was at that time a living person and 
a member of said tribe and entitled to he enrolled on said 1895 pay 
roll. These defendants say that they have no knowledge as to the 
claims of any of the defendants set forth in said complaint other 
than, these answering defendants and the defendant Charles 
Page. 

87 And defendants deny that no such person as Thomas At¬ 

kins enrolled by said Commission as aforesaid, never existed: 
and deny that said name represents a myth and fictitious person, and 
deny that these defendants and the above named defendant Charles 
Page, know, or have at any time known, that no such person as the 
said Thomas Atkins, ever existed, and deny that their claims are 
false and fraudulent. 

And deny the allegation in said bill that these defendants and 
the defendant Charles Page have no claim either in law or in equity 
to any right, title, interest or estate in and to said lands, or any part 
thereof; and further deny that the claims of these defendants are 
adverse to the complainant or the Creek Nation of Indians. 

(6) These defendants do not know and can not set forth the in¬ 
terests or claim of interest of any of the defendants named in said 
complaint in sub-divisions C, D and E of paragraph 5 thereof, ex¬ 
cept for these answering defendants and Charles Page. 

And defendants deny that the claims of these defendants, are 
adverse to the comlpainant or the Creek Nation of Indians. 

And deny that the above named defendants have no interest in 
said lands at law or in equity. 

(7) These defendants deny that any instrument under which 
they hold constitute- a cloud upon the title to said lands; and deny 
that the existence of said allotment certificate and patents or other 
instruments subsequent thereto, hinder or delay complainant in 
the performance of the duties imposed upon it by law to preserve to 
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the Creek Nation the said land and the value thereof, and 

88 to allot and otherwise dispose of said land and to wind up 
the affairs of the Creek Nation. 

(8) Defendants deny that said enrollment, allotment and patents 
are null and void. And defendants deny that the said Commission 
in placing the said Thomas Atkins on the roll of Creek citizens by 
blood acted arbitrarily, summarily or without knowledge or informa¬ 
tion or belief that the said Thomas Atkins was in existence and 
living on the 1st day of April, 1899, and deny that said Commis¬ 
sion in listing the name of Thomas Atkins for enrollment and en¬ 
rolling said name, conducted no hearing, or made no investigation, 
and deny that it did not have or receive any evidence of any char¬ 
acter, and deny that it proceeded ex parte and acted arbitrarily. 

Defendants deny that there was no contest, controversy or ad¬ 
verse proceeding had by or before the said Commission in respect 
to the question as to whether or not said Thomas Atkins was living 
or dead on the first day of April, 1899. 

Defendants deny that the Commission to the Five Civilized Tribes 
did not give or cause to be given to the Creek Nation or its officers, 
or any other person, notice that the name of the said Thomas Atkins 
was about to be or would be enrolled. 

And deny that the said Commission placed the name of said 
Thomas Atkins on said roll on an arbitrary or erroneous assump¬ 
tion wholly unsupported by evidence or information as to whether 
Thomas Atkins was living on April 1, 1899, and entitled to be en¬ 
rolled by said Commission under the Acts of Congress made and 
provided. 

89 (9) Defendants deny that complainant has no knowledge 
and does not know that Thomas Atkins was in existence and 

was living prior to April 1, 1899. 

And deny that the said Thomas Atkins died prior to the 1st day 
of April, 1899. 

And deny that he was not entitled to be enrolled and allotted 
lands of the Creek Nation. 

(10) Defendants deny that the heirs of the said Thomas Atkins 
were not entitled to receive any part of the public lands of the Creek 
Nation or Tribe of Indians by virtue of being heirs of the said 
Thomas Atkins. And deny that they did not take title to the 
lands described in said complaint by virtue of the allotment thereof 
in the name of Thomas Atkins, and the issuance of said patents to 
and in the name of Thomas Atkins. 

(11) Defendants deny that at the time the name of said Thomas 
Atkins was placed upon the official rolls aforesaid, the said Com¬ 
mission placed said name thereon under an erroneous and arbitrary 
assumption that the said Thomas Atkins was in being and living 
on April 1, 1899. 

And deny that said Commission acted upon a gross error or mis¬ 
take of fact or mistake of law. 

And deny that said Commission did not know or did not have 
any evidence before it at the time that they caused the name of 

7—3053a 
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the f'M Thomas Atkins to be enrolled showing, or tending to show 
that u.j said Thomas Atkins was living on April 1, 1899. 

(12) Defendants deny that the name of the said Thomas Atkins 
appears on the oilieial rolls aforesaid because of the arbitrary or 

erroneous act of said commission; 

90 And deny that the allotment of said lands described in 
said complaint was arbitrarily or erroneously made to the 

said Thomas Atkins. 

(13) Defendants deny that the said enrollment allotment and 
patents are null and void and deny that Thomas Atkins so enrolled 
by said Commission opposite roll No. 7913 never had an existence, 
and deny that he was and is a fictitious person, and that said name 
represents no person who is or ever was in being; 

And deny that by reason thereof said Commission in so enrolling 
said name and allotting and patenting for the land as aforesaid, 
committed a gross mistake of fact as well as of law, and deny that 
neither said allotment, allotment certificates nor said patents con¬ 
veyed any right, title or interest in and to said lands to any person 
whomsoever. 

And defendants aver that at the time said Thomas Atkins was 
enrolled by said Commission as aforesaid, he was a living person, a 
member and citizen of the Creek Nation of Indians and entitled to 
be so enrolled and allotted. 

Defendants admit that they and the said defendant Charles Page 
are claiming some right, title or interest in said property under and 
by virtue ot deeds ol leases subsequent thereto and in pursuance 
thereof, but deny that said patents, claims, assertions, deeds and 
leases constitute clouds upon the title of said Creek Nation in and to 
said lands, and harass and embarrass and interfere with complainant 
in the execution of any trust or the performance of its duties and 
obligations to said tribe and the members thereof. 

(14) Defendants deny that the complainant now has any infor¬ 
mation or knowledge as to the life or death of said Thomas 

91 Atkins that it did not have at the time of the enrollment of 
said Thomas Atkins and the allotment of said lands to him. 

(15) Defendants admit that the lands described in said complaint 
are situated in the oii and gas belt of the state of Oklahoma, and in 
that portion of the oil and gas fields known as the Cushing field; and 
admit that said lands are now of great value because of the oil and 
gas thereunder. 

But defendants deny that the Creek Nation is now or has been 
at any time the owner of any of the oil or gas under said lands; 

And denies that said Creek Nation has had any interest in any 
portion of said lands subsequent to June 30, 1902.' 

(10) Defendants deny that the Gem Oil’Company, Charles Page 
and i 1 *' ^ ose y or e Bl ier of them have unlawfully’ entered upon 
said lands or unlawfully proceeded to prospect and drill thereon for 
oil and gas, or have unlawfully drilled thereon for oil or gas or 
have unlawfully removed therefrom or disposed of oil and gas’ 

t 1 /) P efenda £ts deny that they or the Gem Oil Company or 
Charles Page or R. A. Josey have committed any trespass and deny 
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that they have no right, title or interest in and to any part of said 
lands or the oil and gas thereunder. 

And deny that these answering defendants or any of said parties 
have committed a trespass upon said lands in violation of the rights 
of complainant, or of the Creek Nation of Indians. 

92 And deny that the acts of these defendants and said parties 
constitute waste upon any estate of the Creek Nation, or that 

said acts are materially, irreparably or permanently damaging to 
said estate. 

(18) Defendants deny that the claim or rights of the complainant 
and the Creek Nation in and to said lands aforesaid are well founded 
or based upon grounds that are good; and deny the existence of any 
ground, necessity or right for the appointment of a receiver of said 
premises; 

And deny that any injury, permanent, irreparable or material 
will be occasioned to any alleged rights of complainant of the Creek 
Nation of Indians. 

(19) Defendants deny that complainant and the Creek Nation 
of Indians have no adequate remedy at law. 

(20) Defendants aver that the said Thomas Atkins was a duly 
enrolled citizen of the Creek Nation of Indians of one-half blood, 
alive and in being on April 1, 1899. 

(21) That the tribal authorities of the Creek Nation duly author¬ 
ized thereto by law, enrolled said Thomas Atkins on the tribal rolls 
of said tribe of the years 1890 and 1895. 

That thereafter, said rolls and said enrollment of Thomas Atkins 
thereon, were duly confirmed by act of Congress on June 10, 1890, 
which provided specifically that the rolls of citizenship of said CreeK 
Nation as then existed were thereby confirmed. 

(22) That thereafter the Commission to the Five Civilized Tribes, 
under authority of the Act of Congress of June 28, 1898, adjudged 

said Thomas Atkins to have been properly enrolled and to 

93 be entitled to enrollment on said tribal rolls. 

(23) That thereafter, pursuant to the Act of Congress of 

-, 1901, said Commission having before it the evidence required 

by law to entitle the said Thomas Atkins to enrollment, including 
said tribal rolls, duly adjudged the said Thomas Atkins to be a 
citizen of said Creek Nation living on the first day of April, 1899, 
entitled to be enrolled under Section 21 of the Act of Congress ap¬ 
proved June 28, 1898; and with the full knowledge ancf consent 
of the Creek Tribal authorities and proper officers of the Creek Na¬ 
tion and complainant did place the name of the said Thomas Atkins 
upon the final roll made by said Commission under and bv virtue 
of said Acts of Congress. 

That said enrollment as made by said Commission to the Five 
Civilized Tribes was thereafter duly and regularly approved bv the 
Secretary of the Interior pursuant to law and thereupon became 
and was and is final and conclusive. 

(24) That thereafter, pursuant to law, said allotment, certificates 
and patents were duly made, executed, issued, delivered and recorded 
and that the entire title in and to said premises was thereby divested 
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over and from the Creek Nation of Indians and complainant and 
vested in said Thomas Atkins or his proper representatives. 

(25) That at the time of the selection of said lands and the is¬ 
suance of patents and for many years thereafter, the value of said 
lands was purely nominal, being approximately $1.50 an acre. 

That on or about the — day of-, 1912, the Gypsy Oil Com¬ 

pany went in to open notorious possession of said lands and 

94 drilled thereon a well producing oil and gas; that thereafter 
in July, 1914, these answering defendants and the defend¬ 
ants Charles Pane and R. A. Josev, went into possession of said lands 
and were on the third day of July, 1914, in peaceable, open and 
notorious possession thereof. 

That on said day the order was made by the District Court of 
Creek County, Oklahoma, having jurisdiction of the res, authoriz¬ 
ing said defendants and the defendants R. A. Josev and Charles 
Page to hazard and expend $50,000.00 in the development of said 
lands pursuant to said order of court. 

That pursuant to the terms of the said order of court, said de¬ 
fendants Charles Page and R. A. Josey, entered on said premises, 
hazarded said sum of $50,000.00, and by the hazard of said sum of 
money and by their energy, skill and knowledge of the oil and 
gas business, have succeeded in making said premises worth what¬ 
ever value the same possess at this time; that said Charles Page has 
succeeded to whatever rights said Gypsy Oil Company and the 
Gem Oil Company and R. A. .Tosey have heretofore had in said 
lands; 

And the entire value of said lands over and above a nominal sum 
has been created by the energy, development and hazard of said 
Gypsy Oil Company. Gem Oil Company, R. A. Josey and Charles 
Page. 

(26) That the complainant, its officers and agents, together with 
its Indian Superintendent in charge of the affairs of the Five 
Civilized Tribes, had, at all times, full knowledge of the possession, 

development and operation of said lands; 

95 (27) That said complainant has recognized and acquiesced 
in the validity of said patents, and has stood behind and 

sustained the same as its sovereign act since their issuance up to 
the filing of this suit. 

That no claim in law or equity has been made or asserted by 
said complainant, its officers or agents, including its Indian Superin¬ 
tendent at Muskogee, or by the Creek Nation, or its officers or agents 
prior to the filing of this action, although the fact of said possession,’ 
and the fact of the intention of said defendants to hazard large sums 
of money in the testing of said premises for oil and gas, was w T ell 
known to said complainant, its officers and agents, to the Creek 
Nation, its officers and agents, and also well and publicly known 
throughout the oil fields of the State of Oklahoma. 

(28) That said complainant and said Creek Nation stood by and 
allowed said defendants to hazard said sum of $50,000.00 and more, 
to use their knowledge, skill and experience in the oil business in 
testing said premises, and said complainant and the Creek Nation 
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bv their silence, laches, acquiescence and recognition of the valid¬ 
ity of said patents, and failure to assert any claim or to give notice 
of any claim, are now estopped and forever barred to assert any 
claim adverse to the title of these defendants and the defendant 
Charles Page, who are in open, notorious and exclusive possession 
of said premises and of the oil and gas lying thereunder. 

(29) That oil and gas was discovered in paying quantities on said 
lands more than three vears prior to filing of this suit, of which 
complainant and*said Creek Nation had knowledge or ample 

96 opportunity to have knowledge. 

(30) That thereafter said defendants Charles Page and 
R. A. Josey, proposed, and it was well and fully known to said com¬ 
plainant and the Creek Nation, to hazard said sum of $50,000.00 in 
testing said premises to the deep sand known as the Bartlesville 
sand, which had not vet been tested on said lands. 

And that all of said drilling operations and hazard of said sums 
of money were made and had upon the faith in the validity of said 
patents, in reliance thereon, and in accordance with the judgment 
of the District Court of the State of Oklahoma, having jurisdiction 

of the res. . .. - 

(31) That the cancellation of said patents or the granting ot any 

relief as prayed for in said complaint, would he inequitable and 
unjust by reason of the changed conditions of the parties, the lapse 
of time, the great increase in value of the property and the dimculty 
in meeting allegations which might readily have been met had they 

have been made seasonably. ...... , 

(32) That the res in controversy is within the jurisdiction and 

under the control of the District Court of the State of Oklahoma in 

and for Creek County. . . 

That this court has no jurisdiction to appoint a receiver or to pro¬ 
ceed further with the hearing of this cause. f 

(33) Defendants further aver that the enrollment of said lhomas 
Atkins, and the issuance of said allotment certificate and patents con¬ 
stitutes an adjudication by a special tribunal constituted by law 

charged with the duty of making enrollment of citizens ot 
97 the Creek Nation, clothed with authority, as provided by law 
and are final decrees, conclusively adjudicating the right of 
said Thomas Atkins to enrollment and the conveyance to him of 
said lands described in said patent, which said decrees are impervious 
to act on the ground set forth in complainant’s complaint, and that 
for said reason this Honorable Court has no jurisdiction in the 

^ (34) And the defendants aver that complainant and the Creek 
Nation and barred and forever foreclosed and estopped by laches from 
asserting any claim to said lands adverse to these, defendants and 
the defendant Charles Page; that any claim or claim of right, title 
and interest that they may have had heretofore are stale and are not 
enforcible in a court of equity. And they are not entitled to any 
relief in this action. That more than thirteen years has elapsed 
since said allotment certificate was issued and more than twelve 
years since the issuance of said patents; that said lands have in- 
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creased in value from a nominal sum to many hundreds of thou¬ 
sands of dollars, by reason of the discovery of oil and gas thereunder 
and the improvement and developments placed thereon by said de¬ 
fendants. 

That the condition of the parties, and of said property, have ma¬ 
terially chanced and by reason of that fact, the relief prayed for 
by complainant is without equity. 

(35) That complainant is conclusively barred from maintaining 
this action by the provisions of Section 8 of the Act of Congress of 
-, 1901; 26 Stats, at Large, 1099, Sec. 8, which is as follows: 

“That suits by the United States to vacate and annul any patent 
heretofore issued shall only be brought within five years from the 
passage of this Act, and suits to vacate and annul patents 

98 hereafter issued shall only be brought within six years after 
the date of the issuance of such patents 

for the reason that more than six years has elapsed since the date 
of the issuance of said patents conveying said lands to Thomas 
Atkins or his proper representatives. 

(36) Defendants aver that the complainant or the Creek Nation 
has not any interest in the estate described herein to entitle com¬ 
plainant to sustain this suit. 

That it appears from the face of complainant’s complaint herein, 
that the same does not state facts sufficient to constitute a cause of 
action, and that complainant is not entitled to the relief prayed for 
against these defendants. 

(37) That it appears from said complaint that this court has no 
jurisdiction to hear and determine this action. 

(38) That said bill of complaint is whollv without equity. 

(39) Defendants further deny that said bill sets forth any equity 
in complainant or the Creek Nation which entitles it or either of them 
to any relief prayed for in said complaint, and makes this defense 
with like effect as if the same has been raised by motion to dis¬ 
miss. 

(40) Defendants further show that, as appears affirmatively from 
said complaint, complainant and the Creek Nation have a plain, 
speedy and adequate remedy at law and are not entitled to maintain 
an action in equity. 

And these defendants deny all and all manner of unlawful com¬ 
bination and confederacy wherewith they are by the said bill 
charged; there is not another matter, cause or thing in said 

99 complainant’s said bill of complaint contained material or 
necessary for these defendants to make answer to, and not 

herein and hereby well and sufficiently answered, confessed, traversed 
and avoided or denied, is true, to the knowledge or belief of these 
defendants, or which matters and things these defendants are ready 
and willing to aver, maintain and prove as this Honorable Court 
shall direct; and humbly pray to be hence dismissed with their 
reasonable costs and charges in this behalf most wrongfully sus¬ 
tained. E. C. HANFORD, 

Attorney for Defendants Minnie E. Folk, 

Harry B. Folk, & Edw. C. Hanford. 
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United States of America, 

Eastern District of Oklahoma, ss: 

Edward C. Hanford, being first duly sworn on oath deposes and 
says: That he is one of the defendants in the foregoing cause; that 
he has read the foregoing answer, knows the contents thereof, and 
believes the same to be true. 

EDWARD C. HANFORD. 

Subscribed and sworn to before me this — day of December, 
1915. 


Notary Public. 


My commission expires on the — day of-, 19—. 
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Exhibit “J.” 


Department of the Interior, 
Washington. 


Aug. 18,1916. 


Mr. Charles Page, Tulsa, Oklahoma. 

Sir: You will take notice that on the 25th day of September, 
1916, at 10:00 o’clock A. M., at my office in the City of Washington. 
D. C., hearings will be resumed to determine whether or not the name 
of Thomas Atkins, appearing opposite Roll #7913 on the approved 
Roll of Citizens by blood of the Creek Nation, should be stricken 
therefrom, and delivery refused of the certificate of allotment and 
the allotment and homestead deeds, covering the following described 
lands, to-wit: 

Southwest Quarter of the Northwest Quarter of Section Four (4) 
and Southwest Quarter of the Northeast Quarter and Lot Two (2) 
of Section Five (5) and Lot 4 of Section 4, Township Eighteen (18) 
North, Range Seven (7) East of the Indian Base and Meridian, con¬ 
taining 162.01 acres, 


which deeds have never been delivered, and are not in the posses¬ 
sion of the Department of the Interior, and to determine whether 
or not said certificate and deeds should be cancelled and held for 

naught. 

Very truly, 

J B. O. SWEENY, 

Assistant Secretary. 
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R. C. Allen, 

National Attorney for Creek Nation, 
Muskogee, Oklahoma. 


Room #209, Indian Office, 
Washington, D. C., August 4, 1916. 

Hon. Cato Sells, Commissioner of Indian Affairs, Washington, D. C. 

My Dear Mr. Sells: I have the honor to report to you the recent 
finding of the allotment certificates and patents issued to and in the 
name of Thomas Atkins, together with certain records of the Com¬ 
mission to the Five Civilized Tribes showing the initiation of pro¬ 
ceedings in 1905 looking to an investigation into the citizenship of 
Thomas Atkins and to suggest that the Secretary of the Interior 
has at all times since then, and now has, jurisdiction to complete 
said investigation, and in the event it is found bv him that Thomas 
Atkins was not entitled to be enrolled and allotted, to strike his name 
from the rolls and refuse a patent to him or his alleged heirs. 

On the 17th day of October, 1914, I reported to the Department of 
the Interior the facts upon which the Department of Justice was re¬ 
quested to, and did, bring an action in the United States Court for 
the Eastern District of Oklahoma to cancel the enrollment of Thomas 
Atkins and the allotment certificates and patents issued in his name. 
At that time the officers in charge of the records of the Commission 
to the Fi\e Cnilized Tribes were unable to find the allotment cer¬ 
tificates or patents issued in the name of Thomas Atkins and 
102 it was, therefore, believed that they had been inadvertently 
delivered, and I so reported that they had been delivered. 
About two weeks ago these certificates and patents were found but 
out of their proper place, and the notations thereon led to the dis¬ 
covery of other records, not theretofore found, showing that in 1905 
the Commission obtained information to the effect that Thomas At¬ 
kins was not entitled to be enrolled or allotted as a citizen of the 
Creek Nation and immediately the patents w*ere recalled from the 
Principal Chief of the Creek Nation, to wdiom they had been for¬ 
warded for delivery to the allottee and were held up pending an in¬ 
quiry wdiieh was then begun to determine whether or not Thomas 
Atkins w a> entitled to be enrolled and allotted. At the same time 
proper notations w^ere caused to be made upon various records to in¬ 
sure against the delivery of said certificates and patents, and to evi¬ 
dence why they were held up. 

J or your information I am enclosing photographic copies of records 
showing the enrollment of Thomas Atkins, the certificates and 
patents issued in that name, and the proceedings to investigate hi« 
citizenship. 

The Court in the case of United States vs. Minnie Atkins, et als 
above referred to, wherein it is sought to cancel the enrollment of 
the name Thomas Atkins and the certificates and patents issued in 
that name, and wherein is involved the issue as to whether Thomas 
Atkins is a myth, has taken a bond to protect the successful claim¬ 
ant against the extraction and sale of oil from the lands, and in my 




CHARLES PAGE ET AL. 


57 


judgment, that feature of the case would not be affected by this pro¬ 
ceeding. If the exercise of the jurisdiction of the Secretary 

103 is resumed for the purpose of completing the investigation 
begun in 1905, in view of the recent discovery of these records, 

I feel sure that the United States Court for the Eastern District of 
Oklahoma, would, upon being advised of the procedure before the 
Secretary and the consideration prompting him to further act at 
this time, postpone final action in said cause until the jurisdiction of 
the Secretary has been exhausted. 

I, therefore, recommend that you immediately present these facts 
to the Secretary of the Interior with the request that he cause a notice 
to be sent to all parties claiming an interest in this allotment to 
show cause why the enrollment of Thomas Atkins and the allot¬ 
ment certificates and patents, now in the possession of the Super¬ 
intendent for the Five Civilized Tribes, should not be cancelled, or, 
if properly issued, to whom the said certificates and patents should 
be delivered. 

In view of the fact that the parties in possession of this property 
are under a surety bond of $900,000 to answer to the successful 
party in said litigation for the proceeds from the sale of all oil and 
gas taken from same and damages caused to same, I urge that a hear¬ 
ing be granted at as early a date as. under the circumstances, is 
deemed practicable. 

Very truly yours, 

R. C. ALLEN, 

Creek National Attorney. 

R. C. A./H. 

104 Department of the Interior, 

United States Indian Service, 

Five Civilized Tribes. 

Land Office D-5193-16. W. H. A.—J. M. B. 8-12-16, Inch 

In re enrollment and allotment of Thomas Atkins. 

Land—Five Tribes 83856-1916. J. E. D. 

Muskogee, Oklahoma, Aug. 12, 1916. 
The Honorable, The Commissioner of Indian Affairs. 

i 

Dear Mr. Commissioner: I am in receipt of your Office letter of 
August 8, 1916, wherein you refer to the suit pending in the United 
States Court for the Eastern District of Oklahoma entitled United 
States vs. Minnie Atkins, et al., in regard to certain land in the 
Creek Nation allotted in the name of Thomas Atkins, said suit being 
brought to clear the title of the Creek Nation to said land. 

Reference is made to a communication from the Creek Tribal At¬ 
torney of August 4, 1916, inviting attention to the fact it has been 
discovered that the certificate and deed covering said allotment were 
found in the files of this office, and have not been delivered, and 
that from the records of this office it appeared that in 1905 the Com¬ 
mission had obtained information to the effect that Thomas Atkins 

8—3053a 
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was not entitled to be enrolled or allotted as a citizen of the Creek 
Nation; that the allotment deeds were withheld pending an inquiry 
which was then begun to determine the right of Thomas Atkins to 
enrollment and allotment, and that notation had been made 

105 upon various records to insure against the delivery of the al¬ 
lotment certificate and deeds, and indicating the reason why 

they were withheld. 

The above mentioned communication of August 4, 1916, of the 
Creek Tribal Attorney, and certain inclosures accompanying same 
were transmitted with your said Office letter, and you request me to 
report in the matter, accompanying same with my recommendation. 
You also request me to furnish certified copies of all papers and 
records in this office relating to the enrollment and allotment of 
Thomas Atkins, and including the papers and records which relate to 
any steps that were taken or contemplated looking to the cancellation 
of the enrollment and allotment, or to the investigation of the right 
of said Thomas Atkins to said enrollment or allotment. Also to 
transmit the original allotment certificate and the original homestead 
and allotment deeds issued in the name of Thomas Atkins, which 
are said to have been found in the files of this office undelivered. 

In reply you are advised the records of this office show that prior 
to the act of April 26, 1906, patents covering the land allotted to 
said Thomas Atkins were issued and recorded, and transmitted by 
the Commission to the Five Civilized Tribes, on July 18, 1903, to the 
Principal Chief of the Creek Nation for delivery, but in 1905 were re¬ 
called from said Principal Chief by the Commission for the reason 
that a question had arisen as to his right to enrollment and allot¬ 
ment at that time. The deeds were thereupon returned by the 
Principal Chief to said Commission, and were recently found among 
the files of this office in the jacket of Nancy Atkins, where it is 
probable that same were inadvertently placed at that time 

106 they were returned from the Chief s office. 

It appears that the matter of the enrollment of said Thomas 
Atkins was held up at the time, for the reason that the Commission 
or the Principal Chief of the Creek Nation had received informa¬ 
tion that said Thomas Atkins died prior to April 1, 1899. The 
records show that an effort was made to locate said Thomas Atkins 
and his alleged mother, Minnie Atkins, but it is evident they could 
not be found. It does not appear that any testimony was taken in the 
matter by the Commission, and it is probable that none was taken 
for the reason that no one could be found at that time who could 
furnish any material information concerning the whereabouts or 
death of Thomas Atkins, or the whereabouts of Minnie Atkins. 

The allotment certificate covering the allotment of said Thomas 
Atkins was issued on June 30, 1902, which certificate was mailed to 
Thomas Atkins at Muskogee, Indian Territory, on May 8, 1903, 
and thereafter returned by the Postmaster, unclaimed, and has since 
been held at this office among the regular files of returned Creek 
allotment certificates. All of the records of this office indicate that 
the delivery of the patents and allotment certificate covering the 
allotment of Thomas Atkins was withheld for the reason it had been 
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reported to the office that he died prior to April 1, 1899, and was 
not entitled to enrollment. 

The record book of the delivery of patents in the office of the 
Principal Chief of the Creek Nation, which record book is kept in the 
office of the Creek Tribal Attorney, shows thereon, opposite 

107 the name of Thomas Atkins, the following notations: 

“Deceased.” “Hold for investigation. Said to have died 
in 1878 (or 1898). Is relative of Chaney Trent. Reported by 
Judge J. R. Thomas. Retd, to D. Com. (Messenger). Right to en¬ 
rollment pending.” 

The Judge Thomas referred to in this notation died several years 
ago. 

There are inclosed, herewith, certified copies of all the records per¬ 
taining to the enrollment and allotment of said Thomas Atkins that 
can be located among the files of this office, after a diligent search 
having been made therefor, with the exception of the certificate of 
allotment. The original certificate of allotment and original home¬ 
stead and allotment patents were delivered to Mr. James L. Bruff, 
Special Agent, Bureau of Investigation, of the Department of Justice, 
who, in turn, delivered same to Mr. R. C. Allen, Creek Tribal At¬ 
torney, who has possession of same, as per his telegram of August 9, 
1916," from Washington, D. C., to the Assistant National Attorney 
of the Creek Nation. The certified copies inclosed herewith are as 
follows: 

Page 98 of the 1890 Creek Census Roll. 

Page 167 of the 1895 Creek Census Roll. 

One page of the 1895 Creek Pay Roll, Euchee Town, Muskogee 
Nation. 

Creek Census Card No. 2707. 

Pages 320, 324 and 339. Letter press copy book No. 1, (Trans¬ 
mitting Creek Roll.) 

Copy of Approved roll as to No. 7913. 

Certificate as to appearance on Census Card Field No. 2774. 

Memoranda Plat designating land allotted to No. 7913. 

Allotments and homsetead designations to Creek No. /913. Ar¬ 
bitrary allotment. 

Stub Creek Allottee’s Selection certificate No. 16983. 

Page No. 193 of Record book, mailing allotment certificates. 

Allotment Deed as recorded in Book 12, Page 310, Muskogee 
(Creek) Deed Record. 

Homestead Deed as recorded in Book “L” Page 310, Muskogee 
(Creek) Deed Record. • 

108 Letter of May 9th, 1905, to Will Robinson. 

Page 371, Letter press Copy Book No. 540. 

Letter of May 9th, 1905, to E. B. Miller, Chief Creek Land Office. 

Letter of May 11th, 1905, to H. C. Hains, Chief Clerk Creek En¬ 
rollment Division. . 

One page of M. Index Book of Special M. Journal. 

Page li3 of Special M. Journal. 

One page of Index to Special Memoranda Book. 

Page 124 of Special Memoranda Book. 
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Letter dated Jan. 14, 1913, signed Thomas Atkins. 

Letter dated Jan. 16, 1913, addressed to Thomas Atkins, signed 
by Moty Tiger. 

There is also inclosed, herewith, a photographic copy of Page 16 
of the Index and Record of Delivery of Creek Deeds for lands al¬ 
lotted to Muskogee (Creek) Nation, certified to by Moty Tiger, 
Principal Chief of the Creek Nation. 

The Special Memoranda Jontnal and Index thereto were books 
that were kept in the Office of the Commissioner to the Five Civil¬ 
ized Tribes for the purpose of keeping track of patents and other 
matters in cases where it appeared that there was some question as 
to enrollment or where patents and allotments were held up for vari¬ 
ous reasons. To make it plain, it is what was termed the “Hold Up 
Book.” 

t Your attention is invited to a report made to the Indian Office on 
November 11, 1914, of Dana IT. Kelsey, Supervisor in charge, trans¬ 
mitting the application of Quentin Garret, New Born Creek Freed¬ 
man. to select in allotment a portion of the land allotted to Thomas 
Atkins. Also my report of January 25, 1915. to the Commissioner 
of Indian Affairs transmitting applications of Millard Sanders, Creek 
by blood, Roll No. 2406, to select certain lands therein described 
alloted to Emma Coker, Creek by blood. Roll No. 8514, and said 
Thomas Atkins, copies of which reports are inclosed herewith for 
your information. 

Upon the recommendation of the Secretary of the Tn- 
109 terior, a suit was instituted in the United States District Court 
for the Eastern District of Oklahoma, having for its purpose 
the cancellation of the enrollment and allotment of said Thomas 
Atkins, which suit is now pending. 

On October 17, 1914, Mr. R. C. Allen, National Attorney for the 
Creek Nation, submitted a report to the Department in this case, a 
copy of which was transmitted to the Attorney General, on December 
14, 1914, with the recommendation that the papers in the case be 
forwarded to the United States District Attorney for the Eastern 
District of Oklahoma, and that he be instructed to confer with Special 
Supervisor Kelsey of Muskogee, Oklahoma, and R. D. Allen, Creek 
Tribal Attornev, in regard to the matter referred to therein, and if 
the evidence obtained indicated that said Thomas Atkins died prior 
to April 1, 1899, that a suit be instituted on behalf of the Creek 
Nation to recover for said Nation the land allotted to said Thomas 
Atkins; that thereafter a suit was brought in said court for such 
purpose, and is now pending, as above stated. 

Inasmuch as it appears that the allotment certificate and patents 
were not actually delivered, and that the patents were prepared and 
recorded and transmitted to the Principal Chief of the Creek Nation 
for delivery prior to the act of Congress approved April 26, 1906, 
and that it has never been definitely determined, after the Commis¬ 
sion to the Five Civilized Tribes received information that said 
Thomas Atkins died prior to April 1, 1899, which caused the with¬ 
holding of the delivery of the certificate and patents, and in view 
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of the holding of the Department of July 3,1916, (Land Five 

110 Tribes, 37953-15, 103,834-15, J. E. D'), directing the can¬ 
cellation of allotment certificate and deeds in the case of 

Marchechar, Creek by blood, Roll No. 9897, which seems to be some¬ 
what similar to this case, it would seem that the Department still has 
jurisdiction in the matter, and I therefore suggest it might be deemed 
advisable for the Secretary of the Interior to cause the inquiry as to 
the right of said Thomas Atkins to enrollment and allotment, which 
was originally instituted in 1905, to be resumed, and to proceed to 
hear and determine the question, providing, in view of the suit now 
pending in the United States District Court, which was brought for 
the purpose of canceling the patents and restoring the land to the 
Creek Nation, such action can now be taken consistently, and it 
meets with the approval of the Judge of said court. 

The records of this office show that the land involved is producing 
large quantities of oil. The records of the United States Court show 
that Judge Campbell made an order appointing a Receiver, but that 
this order was recovered by the Circuit Court of Appeals for the 
Eighth Circuit, upon the condition that Charles Page, one of the 
defendants, give bond in the sum of $900,000.00 in lieu of a receiver¬ 
ship, with which condition Mr. Page has complied. In view of this 
fact, I am of the opinion, should it be determined to resume inquiry 
into this case, as suggested, it would be inadvisable for the Govern¬ 
ment to dismiss the pending suit. 

In the event the Secretary of the Interior directs that the inquiry of 
the right of Thomas Atkins to enrollment and allotment he resumed, 
all parties interested should be notified to show cause why the 

111 enrollment and allotment of said Thomas Atkins should not 
be cancelled, and I am inclined to believe it would be proper, 

and a courtesy due to the Court, to advise Judge Campbell of that 
action, and in that event he would probably postpone the trial of the 
case, and in the meantime hold the property in statu quo, in order 
that the rights of all concerned may be protected until the Secretary 
shall have reached his determination in the premises. 

The records of this office do not show that the patents in question 
were ever delivered to Thomas Atkins, or any of his representatives, 
after same had been returned to this office by the Principal Chief of 
the Creek Nation, and it was presumed that they were on file at this 
office, although it appears from report of Mr. R. C. Allen, Creek 
Tribal Attornev, of October 17, 1914, to the Commissioner of Indian 
Affairs, that they had recently been delivered. It appears, however, 
that same were not located until they were found by Mr. Bruff in the 
files of this office relating to the case of Nancy Atkins, where they 
evidently had been inadvertently filed. The records in the Principal 
Chief’s office clearlv show that these patents were returned to the 
Commission to the Five Civilized Tribes, for the reason that it had 
been reported that Thomas Atkins died prior to April 1, 1899, and 
was not entitled to enrollment. 

The papers inclosed with your letter are herewith returned. 


Sincerely yours, 


GABE E. PARKER, 


Superintendent for the Five Civilized Tribes . 


# 
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112 Exhibit “X.” 

In the United States District Court for the Eastern District of 

Oklahoma. 

United States of America, Complainant, 

vs. 

Minnie Atkins et al., Defendants. 

Motion and Supplemental Bill of Complaint. 

Comes now the complainant, The United States of America, by 
D. H. Linebaugh, United Slates Attorney for the Eastern District 
of Oklahoma, by direction of the Honorable Thomas W. Gregory, 
Attorney General of the United States, and respectfully shows to 
the Court; 

That heretofore and on to-wit; the — day of December, 1914, 
the Secretary of the Interior of the United States invited and re¬ 
quested the Attorney General of the United States to cause suit to 
be instituted in this Court to cancel allotment and patents covering 
the allotment selection arbitrarily made by the Commission to the 
Five Civilized Tribes on the 30 day of June, 1902, for and in the 
name of Thomas Atkins, whose name appears upon the approved ‘ 
roll of citizens of the Creek Nation, or Tribe of Indians, opposite 
No. 7913. 

That said request for the institution of suit was upon the erroneous 
assumption that said patents had not only been delivered but also 
that no action had ever been taken whereby their complete issuance 
had been suspended. 

Complainant states that the Secretary of the Interior re- 

113 quested the institution of suit without knowledge of the 
existence of certain instruments, documents and records in 

the office of the Superintendent for the Five Civilized Tribes relat¬ 
ing to the right of Thomas Atkins to enrollment and without knowl¬ 
edge, that said patents had not only not been delivered but that 
their delivery had been held up in the year of 1905 by an order still 
unrevoked of said Commission, which lack of knowledge upon the 
part of said Secretary of the Interior was brought about by reason 
of the unintentional and inadvertent act of some officer, agent or 
employee of the Interior Department of the United States in over¬ 
looking said instruments, documents and records and therefore and 
thereby failing to call to the attention of said Secretary of the In¬ 
terior the existence of said instruments, documents and records, as 
well as their contents, purport and effect. 

Further your petitioner shows that your petitioner acting under 
and by direction of the Attorney General of the United States, re¬ 
sponsive to the invitation and request of the Secretary of the Interior, 
as aforesaid, did on the 18th day of January, 1915, cause to be 
filed in this Court the bill of complaint herein and at said time acted 
upon the erroneous assumption that the patents covering the land 
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involved herein had been completely issued and was not informed or 
advised to the contrary until on or about the 11th day of July, 1916, 
whereupon and on said date, a special agent of the Department of 
Justice, assigned to assist the solicitors of your petitioner in an in¬ 
vestigation of the facts of this case, discovered among the records and 
files in the office of the Superintendent for the Five Civilized 

114 Tribes, at Muskogee, the original certificate of selection and 
the patents herein, which had never been delivered to the al- 

lotee named herein, or to any other person and that the records in 
the office of the said Superintendent disclosed that the complete is¬ 
suance of said patents was suspended and said patents held up by an 
order of the Commission to the Five Civilized Tribes made on May 
the 9th, 1905. 

Petitioner further states that the records in the office of the 
Chief of the Creek Nation, at Muskogee, Oklahoma, disclose that 
information had been received that the Thomas Atkins whose name 
appeared upon said Creek roll and in whose name the patents cover¬ 
ing the land involved herein were about to issue had died in the 
year 1878; and they further disclose that on May 10th, 1905, said 
patents were returned by the Principal Chief of the Creek Nation to 
the Commission to the Five Civilized Tribes and that the rights of 
the said Thomas Atkins to enrollment as a citizen of the Creek 
Nation were pending. That it further appeared from the records in 
the office of said Commission that in the month of May, 1905, pur¬ 
suant to said order so made by said Commission, said patents were 
retained in the office of said Commission and withheld from delivery 
and proper records were made in the office of said Commission evi¬ 
dencing said order, and further showing that proceedings with 
relation to the attempted passage of the legal title to said lands out 
of the Creek Nation or Tribe of Indians were suspended, pending 
an investigation into the citizenship rights of said alleged allottee. 

Further your petitioner shows that in May, 1905, said Commis¬ 
sion to the Five Civilized Tribes did prosecute certain in- 

115 quiries in relation to the enrollment rights of Thomas Atkins, 
but that said Commission at said time was unable to obtain 

information sufficiently definite upon which to predicate further ac¬ 
tion or recommendation and its said order so made in that month 
and its said action in relation to said patents have not been revoked 
or set aside, and said patents have ever since that time been held 
up pend- an investigation into the right of Thomas Atkins to 
. enrollment and allotment. 

Further your petitioner shows that the entire record in the office 
of the Superintendent for the Five Civilized Tribes, formerly the 
Commission to the Five Civilized Tribes, and the Principal Chief 
of the Creek Nation, in so far as they relate to the enrollment of the 
name of Thomas Atkins; the allotment attempted to be made in 
his name; the certificate of selection and patents; and the withhold¬ 
ing of delivery of said certificate of selection and patents and the 
suspension thereof pending an investigation into the right of 
Thomas Atkins to be enrolled as well as the suspension of "the is¬ 
suance of patents in lieu thereof to the alleged heirs of Thomas 
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Atkins, consists of certain instruments, documents and records, de¬ 
scribed as follows: 

******* 

Further your petitioner shows that the above mentioned and de¬ 
scribed records are all the records in the ofiice of the said Commis¬ 
sion, or its successor, pertaining or relating to withholding delivery 
of the said patents and to the suspension of the issuance of patents 
to and in the name of the heirs of said Thomas Atkins, and 

116 the reasons therefor, and to the investigation pursuant thereto 
into the right of Thomas Atkins to enrollment and allot¬ 
ment, up to and until the month of August, 1916. 

Further your petitioner shows that at the time of the institution 
of this suit, and at all times subsequent thereto, up to and in¬ 
cluding said 11th day of July, 1916, said records discovered in the 
ollice of the Superintendent for the Five Civilized Tribes, who has 
succeeded the said Commission in the actual custody thereof, were 
not known or called to the attention of either the Secretary of the 
Interior or the Attorney General of the United States or the solici¬ 
tors for the complainant herein, but that on or about said 11th day 
of July, 1916, the existence and contents of said records in said 
othce became known in the manner aforesaid, and it was then dis¬ 
covered by and became known to the solicitors for complainant for 
the first time that in the year 1905 said patents had been ordered 
held up and had been, in fact, held up pending an investigation 
into the citizenship rights of said Thomas Atkins, and that the 
order had never been revoked, nor said patents afterwards sent out 
for delivery, but that they have constantly remained since that time 
in fieri and the status of the legal title to said land has remained 
from that time until now unchanged, and that the jurisdiction of 
the Secretary of the Interior over the question as to the rights of 
Thomas Atkins to enrollment and allotment and to acquire the title 
to lands of the Creek Nation of Indians by allotment or of his heirs 
to acquire the same, if there ever was such a person as Thomas 
Atkins, has never ceased or been exhausted. 

Further your petitioner shows that immediately upon the 

117 discovery of said records and undelivered patents the atten¬ 
tion of the Secretary of the Interior was called thereto. 

Whereupon in the proper exercise of the jurisdiction, power and au¬ 
thority conferred upon him by law, the Secretary of the Interior 
did, on August 18th, 1916, resume the exercise of his jurisdiction 
and thereupon caused to be issued notices to all persons claiming 
any right, title or interest, so far as known to him, in and to the 
lands involved herein and described in said allotment certificate and 
purported patents, notifying them that at 10 o’clock A. M. on 
September 25th, 1916, at the office of the Honorable Secretary of 
the Interior, in the City of Washington, District of Columbia, 
hearing would be resumed by the Department of the Interior of the 
United States for the purpose of determining whether the name of 
the said Thomas Atkins should be stricken from the approved roll 
of citizens by blood of the Creek Nation and delivery of the allot- 
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ment certificate and the allotment and homestead patents refused 
and for the purpose of determining whether or not said certificate 
and patents should be cancelled and held for naught. There is 
attached hereto, made a part hereof, and for identification marked 
Exhibit 20 a copy of said notice so issued by the Secretary of the 
Interior. 

Further your petitioner shows that at the time of the issuance of 
said notices the Secretary of the Interior advised the Attorney Gen¬ 
eral of the facts, as hereinbefore set forth, and requested the United 
States Attorney for the Eastern District of Oklahoma to be instructed 
to invite the attention of this Honorable Court to the dis- 

118 closures and discoveries then recently found, and request an 
order of the Court deferring further action or hearings 

herein until the Secretary of the Interior could determine the mat¬ 
ters and things concerning the enrollment, issuance, delivery or 
cancellation of the patents in the name of Thomas Atkins as herein¬ 
before fully set forth. 

Further your petitioner shows that responsive to said request of 
the Secretary of the Interior, and by letter under date of August 
22, 1916, the Attorney General directed that these matters be brought 
to the attention of this Court and, owing to the peculiar situation 
of the property involved, suggestion be made of the propriety of 
deferring action in this cause until the hearing before the Secretary 
of the Interior shall be completed and his decision announced. 

Further your petitioner shows that this Honorable Court now 
has the property involved in this litigation in its indirect control by 
the execution and filing of a bond in the sum of $900,000.00, in 
lieu of a receivership, by the defendant Charles Page, who is in 
possession of and operating said property for oil and gas mining pur¬ 
poses, and has been and is extracting therefrom and selling large 
quantities of petroleum oil; also that certain of the defendants are 
claiming title to the property involved as against other of the de¬ 
fendants, there being several such conflicting claims. 

Petitioner therefore respectfully shows the Court that, m order 
to protect the rights of all parties concerned, said property 
should continue in the custody of the Court, as it has heretofore, and 
the rights of the successful party or parties to the proceeds hereto¬ 
fore and hereafter to be derived from the operation and develop¬ 
ment of said property for oil and gas mining purposes should 

119 be protected as heretofore, pending the final determination of 
the questions involved, and in order to preserve and protect 

said property against waste to the detriment of whomsoever shall 
ultimately be adjudged to be the owner thereof, and to that end 
that this case should stand as an ancillary suit or proceeding to the 
proceeding pending before the Secretary of the Interior, the Court- 
in the meantime continuing as it has heretofore done, to protect the 
interests of all concerned until the Interior Department shall have 
concluded its investigation and announced its decision, and until, 
by proper amendment of the pleadings herein by the complainant 
on behalf of the Creek Nation, or by any other party hereto, the 
result of the proceedings before the Interior Department may be 
9—3053a 
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shown to this Court whereupon proper proceedings may be had 
herein in accordance with the law and facts; and in this connection 
complainant further respectfully shows to the Court that there are 
a number of instruments of record in the office of the County Clerk 
of Creek County, Oklahoma, describing and affecting the title to 
said land, said instruments being the various instruments under 
which many of the defendants herein claim title, all of which are 
described in the amended bill of complaint filed herein, which the 
Honorable Secretary of the Interior, if he should adjudge favorably to 
the Creek Nation the matters pending before him would be without 
authority to cancel, and which only this Court would possess juris¬ 
diction to cancel; and that should the Secretary of the Interior 
determine unfavorably to said Creek Nation it would be within the 
power of the Court to determine the conflicting claims of the de¬ 
fendants, at least as respect their respective rights growing 
120 out of the extraction and sale of oil from said lands. 

Wherefore, Complainant moves and prays that this Honor¬ 
able Court make and enter its order substantially to the effect that 
this ending cause be not set down for trial on the merits until the 
Honorable Secretary of the Interior shall have concluded the investi¬ 
gation started by him and shall have exhausted his jurisdiction in 
the premises by a determination of the questions pending before 
him, and until, by amendment of the pleadings herein, this Court 
may be advised of the determination of said Department of the 
Interior in said matter or until the further order of the Court, and 
that in the meantime the Court hold the property involved herein 
in statu quo and conserve the proceeds derived from the extraction 
and sale of oil and gas therefrom in the same manner that it has 
done heretofore, or that some other arrangement equally effective 
be substituted in lieu of the present arrangement, and that for all 
essential purposes this motion be treated as a supplemental bill of 
complaint, and for all other proper relief. 

D. H. LINEBAUGH, 

United States Attorney, 

W. P. Z. GERMAN, 

Special Assistant to the 
United States Attorney; 
Solicitors for Complainant. 

R. C. ALLEN, 

National Creek Attorney, 

Associate Solicitor for Complainant. 


121 Petition. 

Filed October 9, 1916. 

******* 

Comes now Nancy Atkins, by her guardian, H. A. Ridgway, and 
states that she is interested in the above controversy and in the relief 
prayed for in the above entitled and numbered action. 
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She alleges that she is an enrolled member of the Creek Tribe 
of Indians, enrolled as No. 6292, on the authenticated rolls of said 
tribe, and that she has been adjudged incompetent and that the 
said H. A. Ridgwav, has been appointed her guardian by the County 
Court of Nowata County, State of Oklahoma. She alleges that she 
is the mother of Thomas Atkins, who is enrolled as a member of 
the Creek Tribe of Indians opposite Roll No. 7913 on the authenti¬ 
cated rolls of said tribe. She alleges that said Thomas Atkins was 
born in the town of Wagoner, in the Creek Nation, in what is now 
Wagoner County, State of Oklahoma, in the year 1889, and that he 
lived in said town of Wagoner all his life and died there in the year 
1902. She alleges that the lands described in the petition filed in 
said action, to wit: 

Lot four (4) and the South-west Quarter of the North-west Quar¬ 
ter of Section Four (4), and the South-west Quarter of the North¬ 
east Quarter and Lot two (2), of Section Five (5), all in Township 
Eighteen (18) North, Range Seven (7) East, 

were conveyed and patented to the said Thomas Atkins by convey¬ 
ances dated the 14th day of April, A. D. 1903, and were later ap¬ 
proved by the Secretary of the Interior, on the 8th day of May, 
A. D. 1903, and that said deeds or patents were filed for 

122 record in the office of the Commission to the Five Civilized 
Tribes on the 16th day of May, A. D. 1903, and duly and 

regularly recorded in said office. She alleges that by reason of her 
incompetency and inability to attend to business or to protect her 
interest that she failed to obtain possession of said patents or con¬ 
veyances. She alleges that sometime after the said patents were 
recorded, one H. U. Bartlett obtained an instrument purporting to 
be a conveyance of said lands from Minnie Atkins, and that he 
placed same of record in the office of the Register of Deeds of Creek 
County and took possession of said lands and leased the same for oil 
and gas mining purposes to the Gypsy Oil Company, a corporation. 
She alleges that afterwards, on the 23rd dav of Julv, A. D. 1913, 
she brought a suit in the District Court of Creek County, State of 
Oklahoma, by Micco T. Harjo, her then guardian, against the said 
II. U. Bartlett, the Gypsy Oil Company and others, to cancel said 
deed and lease and to obtain possession of said lands. She alleges 
that said suit was tried and judgment rendered in her favor on the 
25th day of June, A. D. 1914, canceling said deed and lease and 
adjudging her to be the owner of said lands as the heir of Thomas 
Atkins, deceased. A copy of said judgment is hereto attached, 
marked Exhibit A, and made a part hereof. She alleges that after¬ 
wards on the 18th day of January, A. D. 1915, the United States 
of America brought a suit in the United States District Court for the 
Eastern District of Oklahoma against Minnie Atkins; this peti¬ 
tioner, Nancy Atkins her guardian; Charles Page, and also against 
all other parties claiming any interest in said lands by any deed, 
lease or other instrument affecting the title thereto, for the 

123 purpose of canceling said allotment to the said Thomas At- 
kins. She alleges that on the 25th day of February, A. D. 
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1915, she filed her answer in said action pending in the United 
States District Court as aforesaid, a copy of which answer is hereto 
attached, marked Exhibit B, and made a part hereof. She alleges 
that ever since said 25th day of February A. D. 1915, the said action 
in the United States District Court for the Eastern District of Okla¬ 
homa has been at issue so far as it affects her and that she has at 
all times been ready for trial and anxious to try said action in 
said Court. She alleges that in the preparation of said case for 
trial, she has expended large sums of money and has been at great 
trouble, annoyance and expense in preparing to defend her rights 
and to protect her interest in said lands. She alleges that since the 
bringing of said action and since the issues therein were made up as 
hereinbefore alleged, the United States of America has instituted a 
proceeding l>efore the Honorable Franklin Tv. Lane, Secretary of 
the Interior, and the Honorable Bo Sweeney, Assistant Secretary of 
the Interior, as alleged in the petition filed herein, by the said 
Charles Page for the purpose of having said enrollment and allot¬ 
ment of said Thomas Atkins conceled by the said Secretary of the 
Interior. 

She alleges that said Secretary of the Interior and Assistant Secre- 
tarv of the Interior are without jurisdiction to cancel said enrollment 
and allotment of said Thomas Atkins, and that if they take jurisdic¬ 
tion she will be put to great expense, vexation and trouble in present¬ 
ing testimonv before them; that the proceeding before the Secretary 
of the Interior, if permitted to continue, will in all prob- 
124 abilitv result in indefinitely postponing the trial of said action 
pending in the United States Court for the Eastern District of 
Oklahoma and prevent this petitioner from obtaining the relief for 
which is asked in that action; that if said Secretary of the Interior 
and Assistant Secretary of the Interior make, or attempt to make any 
order conceling the enrollment or allotment of said Thomas Atkins 
that the title of this petitioner will be thereby wrongfully and unlaw¬ 
fully clouded. She alleges that she is without adequate remedy at 
law for the protection of her rights. 

Wherefore, she prays that she may be heard in support of the 
petition for injunction in the above stvled action, and for all proper 
relief. , 

F. W. CLEMENTS, 

Attorney for Petitioner, Nancy Atkins. 


V 
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Exhibit “A.” 

In the District Court of Creek County, State of Oklahoma. 

No. 3120. 

Nancy Atkins, an Incompetent, by Mico T. Harjo, Her Legal 

Guardian and Next Friend, Plaintiff, 

vs. 

II. U. Bartlett, A. A. Hammer, Gypsy Oil Company, a Corpora¬ 
tion ; William S. Murphy, Wilbur M. Norris, W. W. Walton and 
Ellis H. Hammett, Defendants. 

Journal Entry. 

Now on this 26th day of February, 1914, a regular judicial 

125 day of the January, 1914, term of the above named Court, 
this cause comes on regularly for trial, the plaintiff, Nancy 

Atkins, an incompetent by Micco T. Harjo her legal guardian and 
next friend, appearing by her attorneys, William W. Gresham and 
N. B. Maxey, and the defendants II. U. Bartlett and A. A. Hammer 
appearing by their attorneys, McDougal and Lytle, the Gypsy Oil 
Company, a corporation, appearing by its attorney, Henry McGraw, 
and Wilbur M. Norris, W. W. Walton and Ellis H. Hammett ap¬ 
pearing by their attorney Judson J. Hughes, and the defendant 
William S. Murphy not appearing, although heretofore the said 
William S. Murphy has filed his answer herein. 

Thereupon, all parties announce ready for trial and agree to try 
the case to the Court without the intervention of a jury, and the 
trial is proceeded with. And the plaintiff introduces a part of her 
evidence and the Court thereupon adjourns its session until the 27th 
day of February, 1914. 

And now on the 27th day of February, 1914, the trial is pro¬ 
ceeded with and the parties appearing as above noted, the plaintiff 
introduces additional evidence and rests. Thereupon the defend¬ 
ants introduce their evidence, and the plaintiff and defendants there¬ 
after introduce evidence in rebuttal and rest, and the case is closed. 

Thereupon, after full argument and the Court being fully advised 
in the premises the Court finds the issues in favor of the plaintiff 
and against the defendants and each of them, except as to W. W. 
Walton, Wilbur M. Norris and Ellis H. Hammett, and as to them 
said cause is continued and the Court finds that at the time 

126 of the commencement of this action plaintiff was entitled to 
the immediate possession of the following lots and lands in 

Creek County, State of Oklahoma, to-wit: 

The Southwest Quarter of the Northwest Quarter of Section Four 
(4), and the Southwest Quarter of the Northeast Quarter and Lot 
Two (2) of Section Five (5), Township Eighteen (18) North, Range 
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Seven (7) East, and Lot Four (4) of Section Four (4), Township 
Eighteen (18) North, Range Seven East, 

and that said plaintiff Nancy Atkins has been adjudged an incom¬ 
petent person and that Micco T. TIarjo is her duly appointed, qual¬ 
ified, and acting guardian; that as to the rights, title, interests and 
claims of the defendants H. U. Bartlett, A. A. Hammer the Gypsy 
Oil Company, a corporation, William S. Murphy, plaintiff is entitled 
to have her title in and to said lots and lands quieted; that the lots 
and lands above described compose the allotment of Thomas Atkins 
who was a half blood member of the Muskogee or Creek Tribe or 
Nation of Indians and whose name appears on the Dawes Commis¬ 
sion Roll of said Tril >e opposite Roll No. 7913; that the said Thomas 
Atkins departed this life in what is now Wagoner County, Okla¬ 
homa, intestate, without having been married and without issue, 
leaving him surviving as his sole and only heir Nancy Atkins whom 
the Court finds to be the mother of him, the said Thomas Atkins. 

The Court further finds that at the commencement of this action 
the defendant H. U. Bartlett was in the sole and exclusive posses¬ 
sion of said lots and lands and had been in such possession for a 
period of about twelve (12) months prior thereto, and that the 
Gypsy Oil Company was in possession of said lands by reason of 
its said oil and gas mining lease, executed by the said H. U. 

127 Bartlett, and was engaged in the exploration and development 
of said lands for oil and gas mining purposes; that the plain¬ 
tiff is entitled to the judgment of this Court cancelling and annulling 
the several deeds, leases and contracts under which the said de¬ 
fendants claim. 

The Court further finds that the rental or usable value of the 
premises during the time the same were occupied by the defendant 
II. L. Bartlett is Forty ($40.00) Dollars per year exclusive of the 
value ’of any oil produced therefrom. To each and all of which 
findings, determinations and decisions of the Court the defendants 
and each of them then and there duly excepted and still except. 

Thereafter, to-wit: On the 24th day of March, 1914, a regular 
judicial day of the January, 1914, term of the above named Court, 
came the parties to this action appearing by their respective at¬ 
torneys as first hereinabove noted, and the defendants H. U. Bart¬ 
lett, A. A. Hammer and the Gypsy Oil Company present their re¬ 
spective several motions and supplemental motions for a new trial 
herein, and the Court after hearing the argument of counsel takes 
under advisement the determination of such motions and supple¬ 
mental motions of said defendants for a new trial herein, and the 
rights, title and interest of the defendants, Walton Norris and Ham¬ 
mett; 

Thereafter, to-wit: On the 20th day of June, A. D., 1914, the 
court finds the above facts as against the defendants, Walton, Nor¬ 
ris and Hammett, to which they except and the court decides said 
cause against them and they file in open court their motion for a 

trial an( * tile ^ ourt doth overrule and deny the motions 

128 and supplemental motions for a new trial filed herein by the 
defendants H. U. Bartlett, A. A. Hammer and the Gypsy Oil 
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Company and Walton, Norris and Hammett. To which motion, 
order, decision and judgment of the Court the defendants Norris, 
Walton, Hammett and H. U. Bartlett, A. A. Hammer and the 
Gypsy Oil Company severally excepted and still except. 

It is therefore considered, ordered, adjudged and decreed by the 
Court, That plaintiff do have and recover judgment for the imme¬ 
diate possession of the lots and lands above described, and that 
the plaintiff do have and recover of and from the defendant H. 
U. Bartlett the sum of Eighty ($80.00) Dollars as the value of the 
rents, profits and use of the premises. 

It is further ordered, adjudged, and decreed by the Court, That 
the title of the plaintiff to the said premises be settled and quieted 
in her, the said Nancy Atkins, as against the defendants and each 
of them and that the deed purported to have been executed by Min¬ 
nie Atkins to the defendant H. U. Bartlett and dated October 2nd, 
1912, and of record in the office of the Register of Deeds of Creek 
County, Oklahoma, in Book 57, page 404, and the deed purported 
to have been executed by Thomas Atkins to the defendant A. A. 
Hammer, acknowledged January 14th, 1913, and of record in the 
office of the Register of Deeds of Creek County, Oklahoma in Book 
86, page 202, and the oil and gas grant, executed by the defendant 
H. U. Bartlett in favor of the defendant Gypsy Oil Company, a cor¬ 
poration, dated November 29th, 1912, and of record in the office 
of the Register of Deeds of Creek County, Oklahoma, in Book 70, 
page 586, and the deed purported to have been executed by 
129 Thomas Atkins in favor of the defendant William S. Murphy, 
dated March 20th, 1913, and of record in the office of the 
Register of Deeds of Creek County, Oklahoma, in Book 78, page 
350, and the oil and gas mining lease purported to have been exe¬ 
cuted by Nancy Atkins in favor of the defendants Wilbur M. Nor¬ 
ris, W. W . Walton and Ellis H. Hammett, acknowledged on the 
15th day of April, 1913, and of record in the office of the Register 
of Deeds of Creek County, Oklahoma, in Book 85, at page 311; 
and each and all of them be and the same are hereby cancelled, an¬ 
nulled, set aside, and held for naught, and the record thereof can¬ 
celed, to all of which each of the defendants except. 

It is further ordered, adjudged, and decreed by the Court, That 
the defendants and each ot them, and all persons who claim by, 
through oi under them, and all persons who have placed of record 
any claim or conveyance to the lands herein described since the 
commencement of this suit, are hereby enjoined and restrained from 
in any way disturbing or interfering with the plaintiff in the peace¬ 
able possession of said premises. 

It is further ordered, and adjudged, That the plaintiff recover 
from the defendants all of her costs in this suit laid out and ex- 
pended and that execution issue therefor. 

To which actions, orders, judgments, decision and decree of the 
Court the defendants, and each of them, then and there dulv ex- 
cepted and still except. And said defendants and each of them 
praying an appeal to the Supreme Court and an extension of time 
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within which to make and serve a case-made, it is ordered 

130 upon good cause shown that an extension of one hundred 
and twenty (120) days from and after this date be granted 

said defendants, and each of them, in which to make and serve upon 
the plaintiff or her attorneys a case made; the plaintiff to have ten 
(10) days thereafter to suggest amendments thereto in writing; such 
case-made to be settled, certified and signed upon five (5) days’ 
notice in writing by either part. 

And the defendant praying the Court to fix the amount of a 
supersedeas, or undertaking for appeal, and to stay execution, it is 
ordered for good cause shown that execution be stayed pending thft 
filing of such undertaking for appeal, on the giving of a good and 
sufficient bond conditioned as provided by law, in the sum of Six 
Thousand ($6,000.00) Dollars, within twenty (20) days from this 
date, such bond to be approved by the Clerk of said Court. 

It is further ordered, That in case such bond shall be given within 
the time so allowed, then execution shall be stayed one hundred and 
sixty (160) days within which time the defendants or either of 
them shall commence proceedings in error; and in case such pro¬ 
ceedings in error are filed within the time herein allowed then 
execution shall be stayed pending the determination of such pro¬ 
ceedings in error bv the Supreme Court. 

WADE S. STANFIELD, Judge. 

O. K. as to form. 

WM. W. GRESHAM, 

N. B. MAXEY, 

Attorneys for Plaintiff. 

131 O. K. as to form. 

McDOUGAL & LYTLE, 

Attorneys for Defendants H. U. Bartlett and A. 
A. Hammer. 

HENRY McGRAW, 

Attorney for Gypsy Oil Company. 

O. K. as interlined. 

JUDSON J. HUGHER, 

Bailey, Wyand & Moon, Attorneys for Defts Walton, 
Norris and Hammett. 

(Endorsement:) No. 3120. Nancy Atkins, an Incompetent by 
Micco T. Harjo, her legal guardian and next friend, Plaintiff, vs. 
H. U. Bartlett, et al., Defendants. Journal Entry. Received and 
Filed on June 25, 1914. W. R. Casteel, District Clerk. Recorded. 
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United States Circuit Court of Appeals, Eighth Circuit. 

No. 4464. 

Minnie Folk (Nee Atkins) et al., Appellants, 

vs. 

United States of America et al., Appellees. 

Separate Answer of Nancy A'tkins. 

Comes now the above named defendant, Nancy Atkins, by her 
guardian, H. A. Ridgeway, and for her separate answer to the bill 
filed by the complainant in the above entitled and numbered cause, 
admits that she is a citizen and resident of the Eastern Judicial Dis¬ 
trict of the State of Oklahoma. 


I. 

And for her separate answer to paragraph one of the complainant's 
bill, she admits all the allegations thereof. 

II. 

Answering paragraph two of the said bill, this defendant admits 
that the United States Government assumes, or attempts to assume, 
some sort of a duty with reference to the allotted lands and other 
property of the Creek Nation of Indians, but alleges that she is 
without knowledge or information as to the lawful rights and duty of 
the complainant in that respect, and alleges that she is without in¬ 
formation as to whether or not this action is brought in be- 
133 half of the complainant and in behalf of the Creek Tribe or 
Nation of Indians by virtue of the complainant's right and 
duty as a sovereign and governing power of said tribe of Indians 
and for the purpose of discharging its full duty and obligation to¬ 
wards said tribe of Indians and for the purpose of restoring to the 
public domain of the said tribe of Indians all the lands heretofore 
erroneously allotted by officers of the Government according to the 
true intention and purpose of the trust alleged in said paragraph 
two of said bill and, therefore, this defendant denies said allegations 
and demands strict proof thereof. 

III. 

Answering paragraph three of said bill, this defendant admits 
that the lands described therein, to wit- 

The southwest quarter (S. W. %) of the North-east quarter 
N. E. 1 4) and Lot Two (2), of Section Five (5); and the South- 

10—3053a 
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west quarter (S. W. 14) of the North-west quarter (N.. W. 14 ) 

Lot Four (4) of Section Four (4) ; all in Township Eighteen (18) 
North. Range Seven (7) East of the Indian Base and Meridian, 

was on the first day of April A. D. 1899, a part of the unallotted 
and public domain of the Creek Nation of Indians but she denies 
that said lands are now a part of said unallotted domain of said 

nation. 

IV. 

Answering paragraph four of complainant’s bill, this defendant 
admits the allegations thereof. 

V. 

Answering paragraph five of complainant’s bill, this defendant 
admits that an appropriation of Two Hundred Thousand Dollars 
($200,000.00) was made as alleged therein; and admits that 
134 a census was taken and a roll made of the citizens of said 
tribe. She states that she has no knowledge or information 
as to whether or not Samuel W. Brown was the town king of that 
subdivision or band of said tribe known as Euche Town, therefore, 
she neither admits nor denies said allegation. She admits that 
she is and was a member of said tribe. She states that she is with¬ 
out knowledge or information as to the manner in which said rolls 
of the respective towns were made up. She denies that Samuel W. 
Brown, as town king of Euche Town, in the making of the said 
1895 pay roll gave in the name of Thomas Atkins as living mem¬ 
ber of said tribe or town and denies that he gave in said name as a 
part of the family of Minnie Atkins, and she denies that in placing 
his name upon the rolls the said Samuel W. Brown acted upon the 
false statement of one John Davis, a relative and agent of the said 
Minnie Atkins; that Thomas Atkins was at the time a living mem¬ 
ber of said Creek Tribe of Indians and of Euche Town thereof. She 
denies that the officers of said tribe in making up said roll were 
induced and persuaded to so enroll the name of the said Thomas 
Atkins upon the false statement and representation so communicated 
to them by the said Samuel W. Brown to the effect that the said 
Thomas Atkins was at the time a living citizen of said nation and 
town thereof and entitled to share in the distribution of said money, 
and she says that it is not true that no such person as Thomas 
Atkins, a member of the Atkins family from Euche Town, was in 
being at that time, and says that it is not true that there never was 
such a person, except the father of said Minnie Atkins, and this de¬ 
fendant. She admits that their said father Thomas Atkins 
135 died prior to 1895, but she denies that the said Thomas 
Atkins so enrolled upon said 1895 pay roll was a myth and 
fictitious person and says that it is not true that Minnie Atkins and 
John Davis knew that the said Thomas Atkins and John Davis 
knew that the said Thomas Atkins was a myth and a fictitious per¬ 
son at the time. She alleges that she does not know whether the 
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said Samuel W. Brown believed representations made to him or 
not, or whether any representations were made to him, but she al¬ 
leges that if a representation was made to him that Thomas Atkins 
was living and entitled to be placed upon the 1895 pay roll, that 
said representation was true. She admits that the name of Thomas 
Atkins was placed on said roll and that the officers of the said 
Creek Tribe of Indians in the summer and fall of the year 1895 made 
distribution and payment of said per capita payment to the members 
of said tribe in accordance with said roll and that Minnie Atkins 
received and collected the sum of Fourteen and 60/100 ($14.60) 
Dollars, the same being the amount paid to each citizen, as a pay¬ 
ment belonging and due to Thomas Atkins; but denies that at the 
time she concealed from the said tribe and its officers the fact that 
there was no such person living at the time of said payment and she 
denies that the payment of said sum of Fourteen and 60/100 
($14.60) Dollars had the effect to defraud the Creek Nation. She 
further alleges that she did not know at the time of said payment 
what acts had been passed by Congress looking to the enrollment of 
the various members of the tribe with view to allotting to said mem¬ 
bers the lands of said tribe in fee simple and says that it is not true 
that the name of the said Thomas Atkins was placed upon 

136 said 1895 pay roll for the fraudulent purpose and with a 
fraudulent intent of enjoying whatever benefits might ac¬ 
crue to her as the relative and heir at law of Thomas Atkins in the 
final allotment of the lands of said tribe and distribution of the 
money thereof. She denies that the Commission to the Five Civi¬ 
lized Tribes on or about the 23rd day of May, 1901, erroneously 
and arbitrarily caused to be placed upon the rolls of citizens of said 
tribe by blood the name of said Thomas Atkins opposite No. 7913 
upon the rolls of citizens by blood of said tribe and she states that 
it is not true that no hearing was had or investigation made 
touching the qu&stion of the right of Thomas Atkins to be 
so enrolled and that it is not true that no evidence of any 
kind was adduced before or obtained by and had by said Com¬ 
mission with respect to the enrollment of the said Thomas Atkins or 
of any right of his to be enrolled under said Acts of Congress. She 
says that it is not true that said Commission did not send out or 
cause to be given to the Creek Nation or its officers or any other 
person any notice that the name of the said Thomas Atkins was 
about to be or would be so enrolled and she says it is not true that 
said proceedings were ex parte in the sense that she or anyone re¬ 
lated to Thomas Atkins as the moving party, requested his enroll¬ 
ment; and she states that if the proceedings were ex parte that the 
complainant, was the moving party and enrolled the said Thomas 
Atkins upon its own motion. She states that she is without knowl¬ 
edge or information as to whether the said Commission relied solely 
upon the fact that the name of Thomas Atkins appeared upon said 

1895 pay roll and therefore denies the same; but alleges that 

137 if the allegation is true that the said Commission was not 
deceived thereby, but that he was in fact living in 1895 and 

in 1899 and she denies that the Commission placed his name upon 
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the official roll upon the erroneous and arbitrary assumption that he 
was living on the first day of April 1899, and she alleges that he was 
actually living upon said day and that the assumption of the Com¬ 
mission that he was living was not erroneous. She admits that upon 
the recommendation of the said Commission, the Secretary of the 
Interior approved said enrollment of said Thomas Atkins upon 
said final roll on the 28th day of March, 1902; but she denies that 
the said Commission, in so placing the name of said Thomas Atkins 
on said roll and the Secretary of the Interior in approving said en¬ 
rollment, acted upon a gross error and mistake of fact as well as of 
law and denies that they were induced and persuaded to so place 
the said name upon said roll and approve the same by fraud and 
deceit practiced upon them in the manner aforesaid, and she denies 
that she ever used or adopted any fraudulent or deceitful acts and 
conduct of anv kind in reference to the enrollment of the said 
Thomas Atkins, and she admits that the Hinds described in said 
bill were allotted in the name of the said Thomas Atkins bv the 
Commission to the Five Civilized Tribes arbitrarily and without anv 
application or request therefor and that a certificate of allotment was 
issued under date of .Tune 30. 1902. She says that it is not true 
that said certificate was erroneously and unlawfully made and issued 
and that it is not true that in issuing said certificate the said Com¬ 
mission acted upon a mistake of fact as well as of law, and denies 
that it was issued because and by reason of any fraud corn- 

138 mitted upon said Commission. She admits that the patents 
of deeds of conveyance were executed as alleged in said bill 

b^ the Principal Chief of said Nation and approved by the Secretary 
of the Interior; but she denies that said officials in so issuing, ap¬ 
proving and recording said patents acted upon a gross mistake of 
fact and error of law and because and by reason of any fraud. She 
denies that she at any time concealed from the Paws Commission 
and the Secretary of the Interior any facts whatever and she denies 
that the said Minnie Atkins at any time prior to the issuing of said 
patents ever asserted or claimed that the said Thomas Atkins was 
her son or that she was or is his mother, or that she was and is his 
sole heir at law and that said allotment of lands is her property and 
states that she never made such assertion or claimed any right or 
interest in said lands until some time after the said month of June 
A. D. 1914. She admits that the 24th day of June A. P., 1914, 
said Minnie Atkins falsely claiming to be the owner of said lands 
executed and delivered to the defendant. Gem Oil Company, her oil 
and gas mining lease covering the said lands by which she pur¬ 
ported to lease said lands to the defendant, Gem Oil Company, for 
a term of five years for oil and gas mining purposes and she admits 
that since that time the said Minnie Atkins has executed other in¬ 
struments affecting the title to said lands to other defendants named 
in said bill, and in divers other ways has claimed ownership and 
full title to said real estate and she admits that at said times the 
said Minnie Atkins well knew that she had no child by the name 
of Thomas Atkins; but denies that said Minnie Atkins knew 

139 that there was no such person as Thomas Atkins and that 
his name was not entitled to be placed on said roll and that 
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the allotment was illegally made in his name. She admits that she 
has asserted a claim that she had a child by the name of Thomas 
Atkins and that his name appears on said final roll opposite No. 
7913, and that she is his mother and sole and only heir at law and 
she admits that in the exercise of said claim she has asserted title 
to the said lands and in divers ways had undertaken to obtain 
dominion and control thereof and admits that by and through her 
guardian she has executed an oil and gas mining lease to the de¬ 
fendant, .T. B. White et al., whereby she has undertaken to lease said 
lands for oil and gas mining purposes for a term of ten years and 
she denies that any of her said acts have been fraudulent or that 
they have been done for a fraudulent purpose and says that it is 
not true that at all times alleged in said bill she has well known that 
she had no such child as Thomas Atkins and she savs that it is not 

i/ 

true that he was a myth and fictitious person. She alleges that she 
does not know when complainant or its officers obtained the informa¬ 
tion upon which they allege that the enrollment of Thomas Atkins 
was fraudulent and she alleges that whatever information they have 
received to that effect is untrue. 


VI. 

Answering paragraph seven of complainant’s bill this defendant 
denies each and every allegation thereof except that she states that 
it is true that the said Minnie Atkins and Henry Carter have no 
right and interest in said lands and that all their claims thereto are 
false and fraudulent. 

140 VII. 

Answering paragraph eight of Complainant’s bill this defendant 
denies each and every allegation of said paragraph. 

VIII. 

Answering the ninth paragraph of complainant’s bill, this de¬ 
fendant states that it is true as alleged therein that Henry Carter 
and Minnie Atkins have no interest in said lands but she states that 
she and her grantees and lessees are the true and lawful owners 
thereof. 


IX. 

Answering paragraph ten of complainant’s bill, she denies each 
and every allegation thereof. 

X. 

Answering paragraph eleven of said bill this defendant admits 
that the said defendants, Gypsy Oil Company, Gem Oil Company, 
Charles Page and R. A. Josey, are in the unlawful possession of said 
lands as alleged therein and are committing the acts therein al- 
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leged; hut she alleges that their acts are unlawful because they are 
made without her consent and in violation of her rights and not be¬ 
cause of any right that the Creek Nation may have in said lands. 

ax 

Further answering said bill this defendant alleges that it is in¬ 
sufficient in law and that it does not state a cause of action against 
this defendant. 

141 XII. 

Further answering this defendant alleges that this court is with¬ 
out .jurisdiction to try the matters alleged in said hill and is with¬ 
out jurisdiction to cancel said allotment. 

XIII. 

Further answering herein, this defendant savs it is not true as al¬ 
leged in the 29th paragraph of the answer of Charles Page and R. A. 
•Tosev, herein filed, that on the 3rd dav of .Tulv, 1914. an order was 
made by the District Court of Creek County for iurisdiction au¬ 
thorizing the said defendants, Charles Page and R. A. .To c ev, to 
hazard and expend approximately Fiftv Thousand ($50,000.00) 
Dollars in the development of said lands under the terms of said 
order of Court and denies that pursuant to said Court order these 
defendants. Paore and Josev, entered on said premises and hazarded 
said sum of Fifty Thousand ($50,000.00) Dollars. 

XIV. 

Further answering this defendant alleges that said defendants. 
Page and .Tosev, have no right, title and interest in said lands or any 
part thereof, and allege that the pretended convevances that they 
have received from Minnie Atkins were obtained with full knowledge 

of this defendants rights. She alleges that on the — day of_-. 

H. U. Bartlett obtained a deed to said land which was executed hv 
some woman under the name of Minnie Atkins, hut who was not in 
fact Minnie Atkins, and that said deed was a forgerv. That said 
Bartlett, after taking said deed, leased said lands to the Gvpsy Oil 
Company, a corporation, and one of the defendants to this 
142 action. That said Gvpsv Oil Company entered into pos¬ 
session and began to develop said land;'that this defendant 
brought a suit in the District Court of Creek Countv against the 
said H. U. Bartlett and the Gvpsy Oil Company and that judgment 

was rendered by said court in her favor on the — dav of —_ A. D. 

1914, declaring her to he the owner of said land and cancelling the 
deed to H. IT. Bartlett and his lease to the Gvpsv Oil Company; that 
knowing the«e facts and knowing that the said Minnie Atkins never 
claimed said land or any part thereof the defendants, Page and 
Josey, instituted a search for the said Minnie Atkins, and searched 
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throughout various parts of the United States and spent large sums 
of money for the purpose of locating her, and have obtained a deed 
r** 11 ft 0111 her, and that they obtained said deed and lease with 

fu knowledge of the judgment'in favor of this defendant and with 
full knowledge of the fact that the Gypsy Oil Company was in ac¬ 
tual possession of said land operating the same. That after they 
obtained said lease from the defendant, Minnie Atkins, the said 
Page and Josey, by force broke down the fence around said lands 
and entered upon a portion thereof in violation of the rights of this 
defendant, knowing that she had a judgment for the possession * that 
the case had been appealed to the Supreme Court of the State of 
Oklahoma and was and is pending in said court and that whatever 
money they have expended upon said premises has been expended 
in full knowledge of her rights and has not been expended in good 
faith, and that they have no legal and equitable rights by reason 
of any expenditure that they have made thereon. 

143 XV. 

Further answering, this defendant alleges that she was the mother 
of lhomas Atkins, whose name is enrolled opposite No. 7913 of the 
roll of the members by blood of the Creek Tribe of Indians; that 
said Thomas Atkins was born prior to the year 1895; that he was 
living on the first day of April, A. D. 1899 and that he died some¬ 
time during the year 1902; that he was born, resided during his 
life and died within the Creek Nation. 

Wherefore, this defendant prays that a receiver be appointed to 
take possession of said lands during the pendency of this action and 
that on final hearing judgment be rendered dismissing complain¬ 
ant s bill, that the defendant, Minnie Atkins, and those claiming 
by, through or under her take nothing by reason of the allegations 
of their answer; for costs and all proper relief. 

(Signed) N. B. MAXEY, 

MALCOLM E. ROSSER, 
WILLIAM S. COCHRAN, 
Attorneys for Defendant Nancy Atkins. 

Endorsed: Filed Feb. 25, 1915, R. P. Harrison, Clerk U. S. Dis¬ 
trict Court, Eastern District of Oklahoma. 

{Fiat.) 

Leave to file the within petition this day granted Oct 9 1916 

WENDELL P. STAFFORD, Justice. 

144 Return to Rule to Show Cause. 

Filed October 12, 1916. 

♦ * * * * * * 

Come now the defendants by their attorneys, and by way of re¬ 
turn to the rule to show cause herein issued, say: 
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1. That complainants have not in and by their bill of complaint 
made or stated any cause of suit as does or ought to entitle them 
to any relief as is sought and prayed for, or to any relief at all, from 
or against the defendants. 

2. That it appears on the face of the bill that such patents as were 
issued in the name of Thomas Atkins, and under or by reason of 
which complainants are claiming title, were never delivered to said 
Atkins or anyone acting in his behalf, and that the legal title to the 
land in controversy never passed out of the Creek Nation and the 
United States, but remains and is now vested in said Creek Nation 
and the United States. 

3. That the legal title being still in the Creek Nation and the 
United States, the defendants are vested with exclusive jurisdiction 
to hear, determine, and adjudicate all questions relating to the right 
of enrollment and allotment of said Thomas Atkins, and to make 
and pass such orders and to do all necessary things to prevent said 
Atkins or anyone claiming under him to participate in the dis¬ 
tribution of lands and funds of the Creek Nation, if after due hearing 
it shall appear and be determined that said Atkins was not alive on 
April 1, 1899, and was not under the law, either in himself or his 
heirs, entitled to any part of the lands or funds of said Creek Na¬ 
tion. 

145 4. That the complainants have not shown in and by their 
said bill of complaint that they, or either of them, have any 

right, title or interest in or to the real estate therein mentioned and 
described, which does, or will, entitle them, or either of them, 
to the relief thereby sought and prayed, for that the only allega¬ 
tions touching the ownership of the fee of .said described real estate, 
found and contained in said bill of complaint, are embraced in 
paragraph seven thereof; that it does not affirmatively appear by the 
allegations of said paragraph that Minnie Atkins was the mother of 
Thomas Atkins; nor does it affirmatively appear thereby that Min¬ 
nie Atkins was the sole heir of Thomas Atkins, now how nor in 
what manner Minnie Atkins became and is the sole heir of Thomas 
Atkins; nor is there in said bill, or any part thereof, any allega¬ 
tion that Thomas Atkins w r as ever at any time alive and in being, 
either prior to April 1, 1899, or thereafterwards, or that, being 
alive and in being, he at any time departed this life; nor is there in 
said bill, or any part thereof, any allegation that Thomas Atkins 
was ever at any time in the Indian Territory, or that Minnie Atkins 
is, or ever was, a citizen of the Creek Nation; that the only remain¬ 
ing allegations in said bill touching the ownership of said described 
real estate are found and contained in paragraphs eight and nine 
thereof, wherein and whereby it appears that complainants Charles 
Page and E. C. Hanford have and hold an interest therein and 
thereto by virtue of certain conveyances made to them by their co¬ 
complainant Minnie Atkins. 

5. That this suit is premature in this that no action adverse to the 
right of enrollment or allotment of said Thomas Atkins is 

146 threatened or is shown on the face of the bill; that such ac¬ 
tion or determination as may be taken or had by the de- 
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fendants in the proceeding sought to be enjoined may be favorable 
to these complainants; and that in the event that the same be adverse, 
the complainants, who by their bill show themselves to be in pos¬ 
session of the land in controversy, have a complete and adequate 
remedy at law, to wit, in a defense to any action brought by the 
United States acting for the Creek Nation to eject them from the pos¬ 
session of said land. 

And for further return, they say that they are informed and be¬ 
lieve and therefore aver that the following is a correct statement of 
certain material facts: 

That there was once a member of the Creek tribe of Indians by 
the name of Thomas Atkins, who died about the year 1878, and 
was probably the father of Minnie Folk (nee Atkins), one of the 
complainants in this cause; that notwithstanding the fact that said 
Thomas Atkins was then deceased, someone, unknown to the de¬ 
fendants, caused said name to be placed upon the Creek Tribal or 
Census rolls of 1895 for the purpose of receiving in his name the 
amount of a per capita payment of money then being distributed 
among the members of said tribe; that it is charged by the attorney 
for the Creek Nation in the proceeding now pending before the de¬ 
fendants (it being the proceeding herein sought to be enjoined) 
that by reason of said name being on said roll the Commission to 
the Five Civilized Tribes when in the progress of making up the 
final rolls of Creek citizens, without evidence as to whether any 
Thomas Atkins was alive on April 1, 1899, inadvertently included 
such name on a partial roll of citizens of said nation, de- 
147 scribing such person as a “son” of one Minnie Atkins, which 
said roll was approved by the Secretary in March, 1902, 
without his being advised that no application for enrollment in be¬ 
half of said Thomas Atkins had been made or evidence bearing upon 
his right to enrollment had been taken or considered by said com¬ 
mission ; that thereafter, in the absence of a selection of land by or 
in behalf of the person whose name was enrolled, the said commis¬ 
sion arbitrarily allotted the land in question in the name of Thomas 
Atkins on June 80, 1902; that thereafter on April 14, 1903. the 
Principal Chief of the Creek Nation, unadvised as to the matters 
hereinbefore set forth, signed deeds or patents purporting to convey 
said lands to Thomas Atkins, which said deeds or patents were in 
course approved by the Secretary of the Interior on May 8, 1903. 
and were thereafter, on May 16, 1903, recorded in the office of said 
commission pursuant to authority conferred by section 23 of the Act 
of March 1, 1901; which said record, however, they are advised by 
counsel and therefore aver, was not an element in the passing of 
title to land, inasmuch as by the terms of said section 23 delivery and 
acceptance by the allottee were essential to a devestiture of title existing 
in the Creek Nation and the United States and to a relinquishment on 
the part of the allottee of his right, title, and interest in other lands 
of the tribe conveyed in severalty to other members of said tribe; 
that thereafter no one in the name or on behalf of said Thomas At¬ 
kins, or claiming under him as an heir of a deceased allottee, ap¬ 
peared and claimed the right to have such patents delivered; that 
11—3053a 
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the land then and thus allotted in the name of said Thomas 

148 Atkins was not then, or until 1914, deemed or regarded as 
valuable; that in or about said year, it was discovered that 

said land was valuable on account of its underlying oil deposits; 
that immediately a number of interests, including the complainants 
in this case, came forward claiming, either as heirs or lessees of heir& 
an interest in said land; that local litigation between contending 
parties, as is shown by the bill and the petition of the intervenor, 
Nancy Atkins, was instituted involving the heirship of said alleged 
Thomas Atkins; that finally and on information that as matter of 
fact that no Thomas Atkins entitled to enrollment and allotment as 
a citizen of the Creek Nation was actually alive on April 1, 1899, 
and was entitled to such enrollment and to the allotment of the 
land here in controversv. the United States instituted the proceed¬ 
ing in the United State* Court for the Eastern District of Oklahoma, 
mentioned and set forth in complainants’ bill, for the purpose of 
setting aside and destroying of record the purported conveyances, 
deeds, or patent*, aforesaid; that while it was alleged in said hill 
that said deeds or patents were never delivered to said Atkins or to 
anyone claiming under him, upon investigation the said patents 
could not be found, except, as hereinafter stated, in the custody of 
anv government official; that said suit was instituted January 18, 
1915; that on or about the 11th day of July, 1916, a special agent 
of the Penartment of Justice discovered among the records and files 
in the office of the Superintendent of the Five Civilized Tribes, at 
Muskogee. Oklahoma, the original allotment certificate and the 
patents aforesaid made out in the name of said Thomas At- 

149 kins, and a record to the effect that the issuance of said patent* 
was suspended, that the Prineinal Chief of said nation had 

been directed to return the same, without deliverv. and that said 
patent* were c o returned and held up by the order of the Commission 
to the Five Civilized Tribes duly made on Mav 9, 1905, pending an 
investigation as to the right of the alleged Thomas Atkins to en¬ 
rollment and the right of anvone in his name to receive any part 
of the lands of the said Creek Nation—the details and data concern¬ 
ing which appear more fullv in complainants’ exhibits “J” and “X”; 
that during all the period from said May 9. 1905. to said July 11, 
1916. said records and papers, including said undelivered patents, 
were misplaced and their existence unknown to the officers of the 
government: that thereupon, it appearing that deliverv of said 
patents had been intentionally withheld pending investigation, and 
that title to the land involved being still in the Creek Nation and 
the United States, notice to all interested parties, including the 
complainants, was duly given of the pendency of the proceeding 
sought herein to be enioined: that said proceeding involves a de¬ 
termination hv these defendants, after thev shall have heard all the 
testimonv and have duly considered the evidence and the armiments 
of counsel, as to whether anv Thomas Atkins was a living citizen of 
the Creek Nation on April 1. 1899, entitled to lands and monevs of 
said nation; whether said Thomas Atkins be now living (and they 
are informed that there are several living persons who claim to be 
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the identical Thomas Atkins enrolled as aforesaid), or, if dead, who 
are his heirs, i. e., whether Minnie Folk, one of the complainants, 
or Nancy Atkins, the intervener, be his mother and heir, or 
150 whether some other person or persons may be his lawful 
heirs; none of said questions ever having been determined on 
evidence. 

And they further aver that independent of the land involved in 
this suit, there is a vast amount of undivided property now owned 
and claimed by the Creek Nation including the sum of approxi¬ 
mately $2,000,000 in funds, now in the custody of the United States, 
which must at some time in the future be divided among those 
members of the tribe entitled to share therein, and that the super¬ 
visory and corrective power of the Secretary of the Interior over 
the rolls of the tribe, in the very nature of the relationship of the 
United States to these Creek Indians as its wards, must remain ex- • 
elusive and inviolate, with full power to refuse payment or money 
or muniments of title to any person whose name may be found to 
have been illegally or fraudulently placed on the rolls of citizens of 
said nation; that the purpose of the proceeding before the Depart¬ 
ment of the Interior sought to be enjoined, involves the ascertain¬ 
ment of the rights of any Thomas Atkins, or anyone claiming as 
an heir, to such payment or participation in the distribution of 
said funds and undistributed property of said nation, as well as the 
right to enrollment and to the allotment of the land in controversy ; 
that the determination of snch right is exclusively within the juris¬ 
diction of the Secretary and his proceedings in regard thereto may 
not be enjoined by any court. 

Wherefore, having made complete return to the rule to show 
cause they pray that said rule may be discharged with their reason¬ 
able costs. 

FRANKLIN IC. LANE, 

Secretary of the Interior. 

BO SWEENEY, 

Assistant Secretary of the Interior. 


151 By their attorneys: 

CHARLES D. MAIIAFFTE, 

Solicitor. 

C. EDWARD WRTGIIT, 

Assistant Attorney. 


District of Columbia, ss: 

I, C. Edward Wright,.Assistant Attorney for the Department of 
the Interior, and attorney for the defendants in the above-entitled 
cause, first being duly sworn, say that I have read over the foregoing 
return to the rule to show cause and know the contents thereof; 
that the matters and things of fact therein set forth I am informed 
are true and I believe them to be true. 

C. EDWARD WRIGHT, 

■ • Assistant Attorney . 
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Subscribed and sworn to this 12th day of October, 1916. 

Before me: 

[seal.] W. BERTRAND ACKER, 

Notary Public in and for the District of Columbia. 


Stipulation and Order. 

Filed November 17, 1916. 

♦ ♦*♦**♦ 

It is hereby stipulated and agreed by and between counsel for 
the parties in the above-entitled cause, the court this 17th 
152 day of November, 1916, consenting, that defendants have! 

leave to withdraw their motion to dismiss the plaintiffs’ bill; 
that their return to the rule to show cause as hereinafter amended 
may he taken and treated as an answer to plaintiffs’ amended bill; 
and that the cause shall be heard and disposed — by the court on the 
amended bill, said amended return or answer, and on the agreed 
statements of facts herein, on the date above mentioned, filed by the 
parties hereto. 

And it is further understood and agreed, with leave of court first 
obtained, that defendants’ said return or answer may be and hereby 
is amended bv inserting after the first paragraph on page 6 of the 
return, the following: 

Defendants deny the averments of plaintiffs’ bill in paragraph 
IV-a and IV-b contained. 

C. B. STUART, 

E. C. HANFORD, 

F. W. CLEMENTS, 

Attorneys for Plaintiff. 
CHARLES D. MAHAFFIE, 

C. EDWARD WRIGHT, 

Attorneys for Defendant. 

On consideration of the foregoing stipulation, it is this 17th day 
of November, 1916, " 

. Ordered That leave of court be and is hereby granted to carry 
into effect the terms of the said stipulation. 

By the Court: 

WENDELL P. STAFFORD, 

Justice. 


153 


Amendment by Interpolation to Bill of Complaint. 
Filed November 18,1916. 


-r T 

C°™ n °7 the ( l°™P 1 « in «i? t s and file herein their amendment to 
‘ h «’L bl [ 1 °, corn P , a , nt herein pursuant to stipulation between the 
parties hereto and by leave of the court heretofore granted by in- 
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terpolating in 
follows: 


said bill of complaint paragraphs IV-a, IV-6, as 

C. B. STUART, 

E. C. HANFORD, 


C. B. STUART, 

E. C. HANFORD, 

Solicitors for Complainants. 


IV-a. 


Complainants aver that the recordation of said patents in the office 
of the Commission to the Five Civilized Tribes on the 16th day of 
May, 1903 as above set forth operated to and did convey full legal 
title to said lands under and by virtue of the provisions of Section 
Five of the Act of Congress approved April 26, 1906 entitled; 
“An Act To Provide For The Final Disposition Of The Affairs Of 
The Five Civilized Tribes In The Indian Territory, and For Other 
Purposes”, wherein and whereby it is provided that said patents, 
when so recorded, shall convey legal title to the lands embraced 
therein. 

IV-6. 


Complainants aver that no contest affecting the allotment of said 
land to Thomas Atkins was instituted or was pending before the 
Commissioner to the Five Civilized Tribes or the Department 
154 of the Interior on or before April 26, 1906, and no investi¬ 
gation of any kind was pending at that time touching the 
citizenship or enrollment of the said Thomas Atkins. 

(Endorsed.) 


Permission to file the within amendment to the bill this day 
granted. 

WENDELL P. STAFFORD, 

Justice. 


Opinion. 

Filed November 20, 1916. 

******* 

This cause came on to be heard upon the amended petition; the 
rule to show cause issued; the answer to said rule and the agreed 
statement of facts filed herein, and after argument thereon by at¬ 
torneys of record for the respective parties, was submitted to the 
court. 

Upon consideration thereof, the court is of opinion that by rea¬ 
son of the allotment patents issued to Thomas Atkins and recorded 
in the year 1903, and the provisions of Section 5 of the Act of April 
26, 1906 (34 Stats., 137), the land included in said patents not 
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being involved in contests at the date of the passage of said act, the 
legal title to the land covered by said allotment patents has passed 
out of the United States and the Creek Nation, and there 
155 was no power in the defendants after the passage of said act 
of April 26, 1906, to cancel the certificates of allotment and 
patents issued in the name of Thoma v s Atkins, as described in the bill 
of complaint herein. 

Decree will therefore be entered in accordance with this opinion. 

WENDELL P. STAFFORD, 

Justice. 

Decree. 

Filed November 20, 1916. 

******* 

This cause came on for final hearing at this term of the court; 
and, thereupon, was argued by counsel ifor the respective parties and 
submitted, and the same was thereupon dulv considered by the 
court; whereupon, it is this 20th day of November, 1916, by the 
court adjudged, ordered, and decreed:' 

That the defendants, Franklin K. Lane, Secretary of the Interior, 
and Bo Sweeney, Assistant Secretary of the Interior, be and they 
hereby are and each thereof is, finally restrained and enjoined from 
canceling the certificates of allotment and the patents issued in the 
name of Thomas Atkins issued and recorded as set forth and de¬ 
scribed in the bill of complaint herein. 

WENDELL P. STAFFORD, 

Justice. 


No objection as to form. 

CHARLES D. MAHAFFIE. 


156 Order Allowing Appeal. 

Filed November 24, 1916. 

******* 

The defendants by their attorney having on the 24th day of No¬ 
vember, 1916, noted in open court an appeal to the Court of Appeals 
of the District of Columbia from the decree made & filed in the 
above entitled cause, it is, on the day aforesaid, 

Ordered, That the same be allowed, without'bond. 

By the Court: 

WENDELL P. STAFFORD, 

Justice. 
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'Assignment of Errors. 

Filed December 22, 1916. 

******* 

The appellants, defendants in said action, hereby assign the fol¬ 
lowing errors in the decision and decree of the court in the above- 
entitled suit: 

1. The court erred in not dismissing plaintiffs’ bill and the peti¬ 
tion of the intervener. 

2. The court erred in holding and deciding that it had jurisdic¬ 
tion to grant any part of the injunction prayed for in the bill. 

3. The court erred in holding that by reason of the allotment 
patents issued to Thomas Atkins and recorded in the year 1903, and 

the provisions of Section 5 of the Act of April 26, 1906 (34 

157 Stat. 137), the legal title to the land described in said patents 
passed out of the United States and the Creek Nation. 

4. The court erred in holding and deciding that said patents were 
not involved in any contest pending at the date of the passage of the 
Act of April 26, 1906, within the meaning of that act. 

5. The court erred in holding and deciding that there was no 
power in the appellants, after the passage of the Act of April 26, 
1906, to cancel the certificates of allotment and the patents aforesaid 
issued in the name of Thomas Atkins. 

6. The court erred in not holding and deciding that the provision 
of Section 5 of said act of April 26, 1906, as to recordation of deeds 
or patents issued to allottees, is not retroactive, and in failing to hold 
and decide that said provision affects merely such deeds or patents 
as were issued after said date. 

7. The court erred in failing to hold and decide that Section 5 
of the Act of April 26, 1906, in no wise affects any deed or patent 
the validity of the issue of which was in question at the date of 
the passage of said act. 

8. The court erred in failing to hold and decide that the validity 
of any deed or patent issued in the name of an Indian allottee de¬ 
pends upon the right of said allottee to enrollment as a citizen of the 
tribe or nation a part of whose communal lands he seeks to have 
allotted to himself in individual ownership. 

9. The court erred in failing to hold and decide that as long as 
the appellants had power and jurisdiction to enquire into and de¬ 
cide the validity of an enrollment, it had also power and 

158 jurisdiction to cancel a deed or patent inadvertently and un¬ 
lawfully issued in the name of the allottee, pursuant to such 

invalid enrollment. 

10. The court erred in failing to hold and decide that on the face 
of the pleadings it was shown that the appellants had not passed 
upon the validity of the enrollment of Thomas Atkins and had not 
threatened either to cancel his enrollment or the patents or deeds 
issued in his name, but, on the contrary, was merely entertaining 
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jurisdiction, not denied by the court, in an investigation as to the 
lawfulness of the enrollment of said Thomas Atkins. 

11. The court erred in failing to hold and decide that even if the 
provisions as to recordation in Section 5 of said Act of April 26, 
1906, are retroactive in effect, that point, on the record in this case, 
is prematurely presented in the absence of any determination by the 
appellants of the validity of the enrollment of Thomas Atkins, or 
of any threat that the deeds or patents issued in the name of Thomas 
Atkins are about to be cancelled. 

CHARLES D. MAHAFFIE, 

Solicitor; 

C. EDWARD WRIGHT, 

Assistant Attorney; 

Attorneys for Appellants and Defendants. 

Service acknowledged this 21st day of December, 1916. 

F. W. CLEMENTS, 

Att’y for the Plaintiffs. 


Designation of the Record. 

Filed December 22, 1916. 

******* 

The Clerk in making up the transcript of the record on the appeal 

of the defendants in the above-entitled cause will include therein 
the following: 

1. The bill of complaint and Exhibits A, B, C, E, F, G, J, and X. 
(Note. —Do not include plaintiffs’ Exhibit II, which is a decision 

rendered by the Court of Appeals for the Eighth Circuit and is 
formally reported in the Federal Reporter, 233 Fed. Rep. p. 177.) 

2. Petition of intervener, Nancy Atkins, and its exhibits. 

3. Return to the rule to show cause. 

4. Amendment to plaintiffs’ bill. 

5. Stipulation and order withdrawing defendants’ motion to dis¬ 
miss making their return to the rule to stand as answer to plaintiffs’ 
amended bill, providing that the suit should be heard on amended 
bill, amended answer, and agreed statement of facts, and amending 
the defendants’ said answer. 

6. Opinion of the Court. 

7. Decree of the Court. 

8. Order allowing appeal. 

9. Assignment of errors. 

10. This designation. 

CHARLES D. MAHAFFIE, 

Solicitor; 

C. EDWARD WRIGHT, 

Assistant Attorney; 

Attorneys for Defendants and Appellants. 
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160 Service acknowledged Dec. 21, 1916. 

F. W. CLEMENTS, 

Att’y for Plaintiffs. 

Memorandum. 

January 9, 1917.—Statement of Evidence submitted, approved 
and filed. 


161 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
160 both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed copy of which w made 
part of this transcript, in cause No. 34621 in Equity, wherein Charles 
Page, et al., are Complainants and Franklin K. Lane, Secretary of 
the Interior of the United States of America, et al. are Defendants, 
as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and attix 
the seal of said Court, at the City of Washington, in said District, 
this 13th day of January, 1917. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


162 In the Supreme Court of the District of Columbia. 

Equity. No. 34621. 

Charles Page, Minnie Folk (nee Atkins), Harry B. Folk, 

and Edward Hanford, 
vs. 

Franklin K. Lane, Secretary of the Interior, et al. 


Statement of the Evidence. 

The case was heard and disposed of by the trial court on bill, re¬ 
turn to the rule (stipulated to stand as an answer) and an agreed 

^Vphe following are the matters of fact adduced by either side and 

embodied in said agreed statement: , 

Exhibit A. A true copy of the rules of practice governing land 

contests approved by the Secretary of the Interior JuW 18, 1899, 
and adopted and used by the Commission to the Five Civilized -ribes 
with reference to land contests in the Creek Nation. Pertinent ex¬ 
cerpts are as follows: 

12—3053a 





90 


fkanklin k. lane, sec'y, etc., et al. vs. 
Appendix No. 9. 


Rules of Practice Governing Land Contests, Approved by the Secre¬ 
tary of the Interior July 18, 1899. 

Initiation of the Contest. 

Rule 1. Contests must be initiated by an adverse claimant against 
a party to any application or filing under the laws of Congress re¬ 
lating to the lands of the Five Civilized Tribes, for any sufficient 
cause, affecting the right of possession of the land in controversy, by 
applying for the same land. 

Rule 2. Contests must be initiated within ninety days from the 
date of the original application for the tract of land in controversy. 

Pleadings. 

Rule 3. The only pleadings allowed are: 

First. The complaint. 

Second. The answer or demurrer. 

163 The subsequent rules from 40 to 81, inclusive, relate to the 
complaint, answer, notice, service, trial, dismissals, defaults, 

continuances, and witnesses. 

The foregoing rules are printed on pages 100 to 103 of the Annual 
Report of the Commission to the Five Civilized Tribes to the Secre- 
t \ t e tei lc r foi tlie fisc al year ending June 30, 1901, and 
being a public document the court can take judicial notice at the in¬ 
stance of either party to the matters not herein set forth. 

164 Agreed statement that on November 3, 1916, the United 
States Attorney for the Eastern District of Oklahoma and his 

special assistant filed in the United States Circuit Court of Appeals 
for the Eighth Circuit a petition for rehearing in the case of Minnie 
Folk et al., appellants, v. The United States of America et al., it 
being the same cause wherein the said Circuit Court of Appeals ren¬ 
dered the decision attached to plaintiffs’ bill as their Exhibit “H,” 
which said motion at the time of the hearing below was pending and 
undetermined. 

Exhibit B. A certified copy of a document on file in the office of 
the Superintendent to the Five Civilized Tribes at Muskogee, Okla¬ 
homa, being a memorandum prepared in the office of the Commis¬ 
sioner to the Five Civilized Tribes and forwarded by said office to 
Tams Bixby, then Commissioner to the Five Civilized Tribes to be 
used by him before the Senate Committee having under consideration 
the bill which afterward became the act of April 26, 1906. No 
evidence was introduced to show that said memorandum was thus 
used; but in its pertinent part it is as follows: 

Page 5, Section 5, Lines 5 to 10, Inclusive. 

This provision is that “All patents or deeds to allottees and their 
conveyance affecting lands of any of said tribes, shall be recorded in 
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the office of the Commissioner to the Five Civilized Tribes, and when 
so recorded, shall convey legal title and shall be delivered under the 
direction of the Secretary of the Interior to the party entitled to re¬ 
ceive the same.” 

There are numerous contest- pending before this office at the 
present time affecting land embraced in allotment patents hereto¬ 
fore executed, approved and recorded, but which have not been de¬ 
livered and are being held in this office pending the determination 
of such contest case^T If Section 5, as now prepared, becomes a law, 
full legal title will vest in the allottee in every case when patent has 
been executed, approved and recorded. Under existing law, a further 
step has been necessary before full legal title vested in the grantee. 
It has been necessary that the patent should be delivered and accepted 
by the individual allottee. For that reason it has not been thought 
necessary in the past to have these allotment patents cancelled prior 
to the determination of the contest case. If some such action is not 
taken, however, before this provision becomes a law, a grave injustice 
will take place in many cases against the contestants in these contest 
cases. The contests would be immediately determined by law with¬ 
out any hearing being allowed the interested parties. 

165 There are two courses of action open to prevent this injury 
taking place. The first is the cancellation of all patents here¬ 
tofore issued, and in which the land covered by such patent is in¬ 
volved in a pending contest case. The second is the amendment of 
this provision so as to remove this class of cases from the operation 
of the law. Both of these steps involve some difficulties. If we send 
up a large number of patents to the Department for authority to can¬ 
cel, they may consider that the provision will cause more trouble 
than they anticipated and have the whole thing removed from the 
bill. This we do not care to have happen as a provision similar to 
the one under discussion will be of great assistance in this work. On 
the other hand it may possibly be rather difficult to have the bill 
amended in Congress. 

I will suggest, however, a proviso, which, if added to the section in 
question, would, I think, cure the defect. It is as follows: 

“Provided that any patent heretofore issued and undelivered af¬ 
fecting land which is, on the date of this act, involved in contest 
proceedings regularly instituted, shall not convey legal title until 
such contest has been finally determined.” 

If the first procedure is adopted, that is, the cancellation of all 
patents which have been issued and are now affected by contest pro¬ 
ceedings, I cannot state how many patents it will l)e nece Sc y t^) 
> cancel. I believe, however, that the number will be large, as in the 
case of nearly every contest instituted in the Choctaw and Chickasaw 
Nations under the order of November 10, patents had been issued to 
the contestees, approved and recorded, and are now being held in 
this office. 

166 Exhibit C. A copy of the departmental order of May 7, 
1904, disapproving the recommendation of the Commissioner 

‘ to the Five Civilized Tribes and directing that one Chaney Trent be 
duly enrolled on her application as a Creek citizen, wherein she 
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claimed that she was the daughter of one Richard Atkins who was the 
son of one Thomas Atkins, a well known Creek citizen and Captain 
of a company of Light Horse; which said application was pending 
until some time in 1907 and in support of which, in the proceedings 
before the Commission and the Commissioner to the Five Civilized 
Tribes and the Department of the Interior, the Claimant, Chaney 
Trent, was represented bv Judge John R. Thomas, whose office was 
located next to the office of Pleasant Porter, Principal Chief of the 
Creek Tribe of Indians; both said Porter and Thomas having long 
since departed this life. 

Exhibit D. introduced, as are all the following exhibits, in behalf 
of the defendants. A census card made May 23, 1901, upon which 
the name of Thomas Atkins was listed by the Commission for en- 
rollment upon the final roll to be prepared by said Commission and 
showing that said name appeared upon the 1895 tribal roll of the 
Creek Nation opposite No. 213, Euchee Town, from which census card 
the name of Thomas Atkins was taken by the Commission when it 
made up the roll. There was no formal application by Thomas Atkins 
or any personal representative for his enrollment, and although the 
Secretary of the Interior had, in the matter of enrollment of citizens, 
required all evidence showing the right to enrollment to be taken 
down and preserved, there was none taken down in this case. The 
original Creek agreement, which provided that all citizens whose 
names were not upon the roll upon the date of approval of said act, 
would not he entitled to be placed thereon, was ratified by the Creeks 
May 25, 1901, two days after the name of Thomas Atkins was listed 
for enrollment. 

167 Exhibit E. A page from the census roll of Euchee Town, 
Creek Nation, used by the Commission in making up the 
final roll, showing the name of Thomas Atkins with the name of 
Alice Atkins bracketed together, opposite which are the words “Error 
of one”. 

Exhibit E. A schedule or roll prepared by said Commission in 
1901, which schedule constituted a partial final roll of citizens by 
blood of the Creek Nation, which final roll was at that time in process 
of preparation, showing the name of Thomas Atkins listed opposite 
roll No. 7913. This roll was forwarded by the Commission to the 
Secretary of the Interior March 1, 1902, with a letter recommend¬ 
ing the approval of the enrollment of all persons whose names ap¬ 
peared thereon and including the name of said Thomas Atkins; 
which said schedule was approved by the Secretary. 

Exhibit G. A copy of so much of the final roll of citizens by 
blood of the Creek Nation as shows the name of Thomas Atkins, 
Muskogee No. 7913. 

Exhibit H. A copy of a resolution passed and adopted by said 
Commission May 24, 1902, providing for arbitrary allotment by the 
Commission in cases where names appeared upon the final roll but 
where allotments had not been selected by or for the persons rep¬ 
resented by said name. 

Exhibit I. A copy of the arbitrary selection of an allotment in 
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the name of Thomas Atkins made by the Commission through its 
acting chairman pursuant to the foregoing resolution. 

Exhibit J. A certificate of selection issued by the said Commis¬ 
sion in the name of Thomas Atkins, the original of which is now 
in the custody of the Superintendent for the Five Civilized 
Tribes. 

168 Exhibit K. A copy of the records in the office of the Su¬ 
perintendent for the Five Civilized Tribes, showing that the 

certificate in the name of Thomas Atkins, was returned through the 
mails because uncalled for and undelivered. 

Exhibits L and M. Copies of the original surplus and homestead 
deeds, made out in the name of Thomas Atkins, now in the custody 
of the Superintendent for the Five Civilized Tribes; the deed shown 
as Exhibit L having an endorsement on the back thereof in the 
following words, to wit: “Hold up. See index.” 

Exhibit N. A copy of page 16 of the index and record of delivery 
of deeds covering the allotted Indian lands in which, opposite the 
name of said Thomas Atkins, appears the following notation: “Hold 
for investigation. Said to have died in 1878. Is relative of Chaney 
Trent. Reported by Judge J. R. Thomas. Returned to Dawes 
Commission 5-10-1905. (Messenger) Right to enrollment pending.” 
Said notation was dated May 10, 1905, and on the day previous, 
May 9, 1905, the Commission to the Five Civilized Tribes notified 
the Principal Chief of the Creek Nation that information that 
reached said Commission to the effect indicated by the memorandum. 

Exhibit O. A letter dated May 9, 1905, by the Commissioner in 
charge of the office of the Commission to the Five Civilized Tribes 
to the chief clerk of the Creek land office directing suspension of 
action in the matter of issuance of deeds to the heirs of Thomas 
Atkins, deceased, until further advice. Whereupon on receipt of 
said letter by the said chief clerk, an entry was made on the census 
card of Thomas Atkins, Exhibit D, aforesaid, in words and figures 
as follows, to wit: 

E. B. Miller, Chief Clerk, Land Office, letter of Mav 9, 1905 from 
the Commissioner to the Five Civilized Tribes, directing action be 
suspended in matter of issuing deed to heirs of No. 1. 

No 1 refers to Thomas Atkins, Creek roll, No. 7913. 

169 Exhibit P. A letter dated May 9, 1903, written by the 
said Commissioner in charge to one Will Robinson, inquir¬ 
ing as to the whereabouts of Minnie Atkins, the alleged mother of 

Thomas Atkins, to which said Robinson replied that he did not 
know. 


Exhibit Q A letter under the same date to one Noah Gregory 

v 7 ltt ?? ky the Commission, inquiring about the date of the death 
of said Thomas Atkins. 


Exhibit R. A letter written by Tams Bixby, Chairman of said 

Commission, to the Chief Clerk of the Enrollment Division of said 

Commission, under date of May 11, 1905, advising him that the 

deeds covenng the allotment of Thomas Atkins, Creek Indian, Roll 

f were held up by the Creek Allotment Division pending 

further instructions. ^ ® 
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Exhibit S. A copy of a page from the index of “Hold-up Book” 
containing, among other names, that of Thomas Atkins and indicat¬ 
ing that in a book known as the “Hold-up Book” at page 124 there 
was an entry relating to patents in the name of said Thomas At¬ 
kins. 

Exhibit T. A copy of page 124 of said “Hold-up Book” showing 
the entry relating to patents to Thomas Atkins, to the effect that 
said patents were ordered by the Enrollment Division to be held up 
on account of the citizenship of said Thomas Atkins being ques¬ 
tioned, and that the deeds had been returned by the Principal Chief 
of the Creek Nation by messenger on May 10, 1905, and that said 
Enrollment Division had been notified thereof May 11, 1905. 

Exhibit U. A copy of a page from the index to a book or record 
kept by the Commission, known as the “M” journal, containing 
the name of said Thomas Atkins and indicating that at page 113 
in said “M” journal an entry would be found relating to said 
Thomas Atkins. 

170 Exhibit V. A copy of page 113 of said “M” journal show¬ 
ing that patents covering the lands allotted in the name of 

Thomas Atkins had been ordered by the Enrollment Division of the 
Commission May 9, 1905, to be held up on account of a question hav¬ 
ing arisen as to the right of Thomas Atkins to citizenship and that the 
patents had been returned by the Principal Chief of the Creek Nation 
by a messenger May 10, 1905, and that said Enrollment Division 
had been notified thereof May 11, 1905. 

That all numbers in the foregoing exhibits identify the Thomas 
Atkins therein mentioned by the number 7913. 

The trial court thereupon decided that no “contest” was evidenced 
as pending on April 26, 1906, within the meaning of the proviso 
to section 5 of the act of Congress of that date. 

It is hereby stipulated and agreed that the foregoing condensed 
statement of the evidence introduced in behalf of the defendants in 
this suit is true and complete and that the same may become a part 
of the record for the purpose of appeal in lieu of a full exemplifica¬ 
tion of the agreed statement of facts. 

CHARLES D. MAHAFFIE, 

C. EDWARD WRIGHT, 

Attorneys for Defendants and Appellants. 

F. W. CLEMENTS, 

Attorney for Plaintiffs and Appellees. 

Approved: 

WENDELL P. STAFFORD, Justice. 

171 [Endorsed:] In the Supreme Court of the District of 
Columbia. In Equity No. 34,621. Charles Page et al. vs. 

Franklin K. Lane, Secretary of the Interior et al. Statement of 
the evidence. Department of the Interior, Office of the Solicitor. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3053. Franklin K. Lane, Sec’y &c., et al., appellants, vs. Charles 
Page et al. Court of Appeals, District of Columbia. Filed Jan. 13 
1917. Henry W. Hodges, clerk. 
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In the Court of Appeals of the District of 

Columbia. 


January Term, 1917. 

Franklin K. Lane, Secretary of the 
Interior et al., appellants, 
v. 

Charles Page et al. 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COL UMBIA. 

BRIEF FOR APPELLANTS. 

The case is before the court on the appeal of de¬ 
fendants below from the decree of the trial court 
awarding a part of the relief sought in plaintiffs' bill. 
The suit was tried upon the bill (including a separate 
petition filed by one Nancy Atkins as intervenor), 
upon defendants' return to a rule to show cause 
(which by stipulation approved by the court was 
taken as an answer to the bill), and upon an agreed 
statement of facts. The purpose of the bill was (1) to 
secure an adjudication that certain allotment certifi¬ 
cates and patents issued in the name of Thomas 
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Atkins and recorded in the office of the Commission 
to the Five Civilized Tribes operated to exhaust and 
terminate the authority of the Secretary of the Inte¬ 
rior with respect to the same and over the lands in¬ 
volved; (2) to procure a decree to the effect that the 
Secretary is without authority to cancel and annul 
said patents, or to strike the name of Thomas Atkins 
from the rolls of citizens of the Creek Nation, or to 
proceed with a certain hearing before the Assistant 
Secretary, set for September 25, 1916, involving 
the enrollment rights of said Atkins; (3) to procure a 
decree that the United States District Court for the 
Eastern District of Oklahoma, in a suit then pending, 
has exclusive jurist iction to determine the question 
of enrollment and allotment of said Atkins as well as 
the valL ity of the patents; and (4) to obtain an in¬ 
junction restraining appellants from canceling the 
allotment certificates and patents, from striking the 
name of Thomas Atkins from the rolls, from proceed¬ 
ing in any way with the hearing pencing before the 
Department, and from exercising any authority or 
control over the allotment certificates and patents 
except to deliver the same to the party entitled 
thereto. (Record, pp. 12-13.) 

The court decided (Record, pp. 85-86) that by 
reason of the allotment patents issued in the name of 
Thomas Atkins and recorded in the year 1903, the 
title to the lands passed out of the Creek Nation and 
the United States by operation of certain provisions 
in section 5 of the act of April 26, 1906 (34 Stat. 137) 
inasmuch as, in the opinion of the court, the lands in 
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controversy were not involved in any contest pending 
at the date of the passage of said act; wherefore there 
remained no power in the Secretary to cancel the 
certificates of allotment and the patents. So much, 

; then, of the relief asked was granted by the decree 

which appears in page 86 of the Record; that is, 
the court enjoined the appellants from canceling said 
certificates and patents issued in the name of Thomas 
Atkins. 

It is from this that we appeal. 

STATEMENT OF THE CASE. 

The real subject matter of this suit involves the 
title to certain land in the Creek Nation—whether it 
has passed out of said nation and the United States 

and vests in some person. 

The controversy arises out of these facts: 

( There was once a citizen of the Creek Nation 

bearing the name of Thomas Atkins. He was 
probably the father of Minnie Atkins (now Folk), 
one of the appellees (Record, p. 81); of one Richard 
, Atkins (Record, p. 92); and of Nancy Atkins, the 

y intervenor (Record, p. 23). He died in 1878 (Record, 

p. 81). On the 1895 tribal roll of the Creek Nation, 
opposite No. 213, Euchee Town, however, appears the 
name of a Thomas Atkins (Record, p. 92). This 
[ roll was prepared for the purpose of distributing a per 

capita payment of money, and it is charged that 
some one, designing to draw money in his name, 
fraudulently caused this name to appear upon that 

roll. 

y 

i 
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That, however, was not a tribal roll of citizens made 
for the purpose of distributing the communal property 
of the Creek Nation among its individual members. 
The statute providing for that plan is the Act of 
March 1, 1901, commonly known as the “ Original 
Creek Agreement.’’ It provided that all citizens 
who were living on April 1 , 1899 , who were qualified 
for enrollment under the provisions of the “Curtis 
Act” (Act of June 28, 1898), were entitled to be 
placed upon rolls to be made by the Commission 
to the Five Civilised Tribes. That Commission 
proceeded to make up these rolls. 

A census card was made May 23, 1901, upon which 
the name of Thomas Atkins, No. 213, Euchee Town, 
appeared. There was no formal application by 
Thomas Atkins or by any personal representative 
for his enrollment. (Record, p. 92.) No evidence 
was taken, although the Secretary of the Interior 
had required all evidence of right to be taken down 
and preserved. Evidently the Commission merely 
copied the name of Thomas Atkins from the Creek 
1895 roll. Yet a page of the census roll of Euchee 
Town shows the name of Thomas Atkins and Alice 
Atkins bracketed together, opposite which are the 
the words “Error of one.” 

Thomas Atkins was listed for enrollment as the 
son of Minnie Atkins, and his age was given as 10 
years. A schedule or roll, prepared by the Commis¬ 
sion, as one of the partial final rolls of citizens by 
blood of the Creek Nation, and bearing the name of 
Thomas Atkins, opposite roll No. 7913, was for- 
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warded to the Secretary, as required by law, and 
was approved by the Secretary in March, 1902, 
without, however, any evidence or knowledge of the 
facts herein related. (Record, p. 92.) The “Thomas 
Atkins’’ who figures in this suit is identified in all 
documents to which there is occasion to allude by 
the roll number 7913. 

May 24, 1902, the commission adopted a resolution 
providing for the “arbitrary” allotment of persons 
whose names were upon the rolls but who had 
failed to select allotments. (Record, p. 92.) The 
scheme of allotment made provision for individual 
choice of selection. There were many Indians, how¬ 
ever, who were opposed to the breaking up of the 
tribal holdings; who preferred to continue life in the 
old way. They would not select an allotment. And, 
of course, there were others who, through ignorance, 
neglect, or indifference, failed to designate the land 
they desired. And, again, as events have proven, 
there were many names on the rolls of persons who 
never came forward to make a personal selection of 
land for the very excellent reason that they were 
dead—or, maybe, never had existed. The scheme of 
individualizing the communal holdings of the Creek 
Nation was being retarded by those recalcitrant or 
careless or nonexisting persons. Hence the resolu¬ 
tion. 

(It may be said parenthetically that the person 
whose attitude required resort to this scheme of ar¬ 
bitrary allotment was not supposed to profit thereby; 
he was allotted land that no one else wanted. In the 
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case at bar Thomas Atkins was allotted land worth 
between 50 cents and $1.50 an acre, according to 
the bill.) (Record, p. 5.) 

An arbitrary allotment of the land in controversy 
was made in the name of Thomas Atkins (No. 7913) 
by the Commission (Record, pp. 92-93) and a certifi¬ 
cate issued June 30, 1902. (Record, p. 4). The cer¬ 
tificates are now in the office of the Superintendent 
for the Five Civilized Tribes. (He is the official suc¬ 
cessor of the Commissioner to the Five Civilized 
Tribes, who in turn succeeded to the duties and func¬ 
tions of the Commission to the Five Civilized Tribes.) 
The certificates were mailed to the record address of 
the enrolled Thomas Atkins, but were returned to 
Muskogee because uncalled for and undelivered. 
(Record, p. 93.) 

Thereupon deeds were executed covering the lands 
allotted in the name of Thomas Atkins. They are 
dated April 14, 1903, and were signed by the Principal 
Chief of the Creek Tribe. May 8, 1903, they were 
approved by the Secretary of the Interior and on 
May 16, 1903, they were recorded in the office of the 
Commission to the Five Civilized Tribes. (Record, 
p. 4.) All this was done pursuant to the requirements 
of section 23 of the Act of March 1 , 1901 (31 Stat. 
861). That section laid on the Principal Chief the 
duty of executing these deeds and to “ deliver to such 
citizen” such deeds where the allotment was “not 
contested.” The section also provides that the deeds 
shall be approved by the Secretary and said approval 
“shall serve as a relinquishment to the grantee” of 


the title (a reversionary interest) of the United 
States. The act further provides that any allottee 
“accepting” such deed shall be deemed thereby to 
assent to the allotment and conveyance of all lands 
of the tribe—operating as a relinquishment of his 
title in the communal holdings except as to lands re¬ 
served from allotment. The only provision as to 
recordation is contained in the last paragraph of the 
section: 

All deeds when so executed and approved 
shall be filed in the office of the Dawes Com¬ 
mission and there recorded without expense 
to the grantee, and such records shall have like 
effect as other public records. 

These deeds were never delivered (Record, p. 50). 
One bears the indorsement on its back “Hold up. 
See Index” (Record, p. 93). The Index to which the 
indorsement refers (being the index and record of 
delivery of deeds) has opposite the name of Thomas 
Atkins (Creek No. 7913) this notation: “Hold for 
investigation. Said to have died in 1878. Is rela¬ 
tive of Chaney Trant. Reported by Judge J. R. 
Thomas. Returned to Dawes Commission 5-10-1905 
(Messenger). Right to enrollment pending.” The 
date of the notation is May 10, 1905. May 9, 1905, 
the Commission wrote to the Chief Clerk of the Creek 
Land Office directing suspension of action in the mat¬ 
ter of issuance of deeds to the heirs of Thomas Atkins 
until future advice. That clerk then proceeded to 
make the following indorsement on the Census card 
above mentioned (Atkins’s name being No. 1 on 
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that card): “E. B. Miller, Chief Clerk Land Office, 
letter of May 9, 1905, from the Commissioner to the 
Five Civilized Tribes, directing action be suspended 
in matter of issuing deed to heirs of No. 1.” Efforts 
were made to secure information about Atkins, as 
shown by Exhibits P and Q (Record, p. 93). On 
May 11, 1905, Tams Bixby, the Chairman of the 
Dawes Commission, instructed the Chief Clerk of the 
Enrollment Division of the Commission that the deeds 
covering the allotment of Thomas Atkins, Creek Roll, 
No. 7913, were held up pending further instructions 
(Record, p. 93). The evidence furthermore shows 
that the deeds were returned by the Principal Chief 
of the tribe to the Commission on May 10, 1905 
(Record, p. 94). 

So the deeds were never delivered to anyone— 
Thomas Atkins or anyone representing him. When 
the Act of April 26, 1906, was passed, they had ac¬ 
tually been withdrawn from the custody of the Prin¬ 
cipal Chief of the Creek Nation, whose duty it was 
to deliver the deed to the citizen thereto entitled. 
(Act of Mar. 1, 1901, Sec. 23; 31 Stat., 861.) They 
were returned pending investigation into the citizen¬ 
ship of the allottee. Such was the status April 26, 
1906. 

No one, however, apparently moved in the matter. 
The land was worthless and excited no interest until 
1912, when it was discovered that it had a pro¬ 
spective value for oil and gas. (Record, p. 5.) 

In 1914 one of the alleged mothers of this Thomas 
Atkins appeared, as an alleged heir of this doubtful 
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Thomas, and leased the land in controversy to 
certain people under whom the appellee Page claims 
an interest. (Record, p. 5.) But in the meantime 
(Record, p. 69) another mother of this same Thomas 
had turned up and had secured a decree in an Okla¬ 
homa court to the effect that she was not only the 
sole mother of said Thomas but also his sole heir. 

We pause at this point to observe that this Thomas 
Atkins is unusually blessed with mothers, none of 
whom are mothers-in-law (unless that be fitting 
terminology by which to describe Nancy, the mother 
adjudicated by law in the only proceeding of which we 
have cognizance) ; that he has a number of birth¬ 
places accredited to him sufficient to make Homer 
envious; that he has died several times and has been 
buried in several different places, and yet will not 
stay dead, as there are at least three persons now 
alive who claim to be the original Tommy Atkins. 
(Record, p. 24.) If all Tommy Atkinses had this 
one’s reviviscent powers, England would have little 
need of conscription acts in the present conflict. 

At the instance of the Creek Nation, acting through 
its National Attorney, and at the request of the 
Interior Department, the Department of Justice 
instituted a suit in the United States District Court 
for the Eastern District of Oklahoma to remove the 
cloud from the title of the Creek Nation cast by these 
outstanding deeds and oil leases described in the 
petition (to be found on pp. 17—32 of the Record). 

The court appointed a receiver (Record, p. 7). 
An appeal was taken from that order and the Circuit 



Court of Appeals reversed the lower court June 5, 
1916 (Minnie Folk et al. v. The United States, 233 
Fed. Rep. 177). Charles Page, oil lessee, was per¬ 
mitted to remain in possession upon filing a bond in 
the sum of $900,000 (Record, p. 8) pending a deci¬ 
sion on the merits. 

The bill contained an averment that the deeds 
issued in the name of Thomas Atkins had never been 
delivered. But they could not be found until July 
11, 1916, when a special agent of the Department of 
Justice discovered them among some records and 
files in the office of the Superintendent at Muskogee 
(Record, p. 82). It was then that the facts above 
related—i. e., as to the notations on the deeds, on 
the index book, etc., etc.—were developed. 

Whereupon, it thus appearing that the deeds had 
been intentionally withheld pending investigation 
and that, for failure to deliver, title was yet in the 
Creek Nation, notice was given to all interested par¬ 
ties to come before the Department and attend a 
hearing upon the question as to whether Thomas 
Atkins was a living citizen of the Creek Nation 
April 1, 1899, entitled to lands and moneys of the 
said nation (there being yet a fund of about $2,000,000 
awaiting distribution among the citizens of said 
nation—Record, p. 83); whether said Atkins is still 
living or is dead, and if dead who are his heirs. 

(Record, pp. 82-83.) This is the hearing sought to 
be enjoined. 

The result of the hearing would be this: If the evi¬ 
dence shows and the Secretary so determines, that 
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there was no Thomas Atkins alive on April 1 , 1899, 
entitled to enrollment as a citizen of the Creek Nation, 
then the name of Thomas Atkins, No. 7913, would 
be stricken from the rolls. (Not strictly “stricken” 
or erased, but, in accordance with the practice, a 
notation made against it: ‘ 'Died before April 1 , 1899. 
Not entitled to lands or monies”.) The consequence 
of such a judgment would be the withholding of de¬ 
livery of the deeds issued in that name. Logically, 
the cancellation of the deeds should follow. The 
notice sent to Page, whose interest is that of lessee of 
the oil and gas mining rights, is set forth on page 55 of 
the Record. On the other hand, if the Secretary 
should find that there was an Atkins, now alive^ 
identical with No. 7913, that would end the contro¬ 
versy, as it would result in his recognition and in the 
delivery to him of those deeds. Or if the evidence 
developed the fact that Atkins died subsequent to 
April 1 , 1899, then it would be the Secretary’s duty to 
determine who are the heirs and to deliver to the 
proper party those deeds together with such sum of 
money yet undistributed as Thomas Atkins would 
have been entitled to, if living. 

THE QUESTION. 

. H 

The theory of the bill (Record, p. 11) seems to have 
been that the hearing sought to be enjoined consti¬ 
tuted another action upon the same facts with a view 
of determining the same questions in controversy as 
were present in the suit pending in the United States 
District Court for the Eastern District of Oklahoma, 
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and that said hearing was an invasion of the juris¬ 
diction of said court, as well as entailing delay and 
expenditures of large amounts of money, etc. 

The purpose of the hearing before the Department 
was to elicit facts upon which action could be had. 
If the judgment should be adverse to the citizenship 
of Atkins, results already indicated would naturally 
follow. 

There are two classes of property rights involved: 
Title to the allotted land, in which the plaintiffs, 
Page and Hanford, are interested; and title to any 
undistributed funds of the Creek Nation, in which 
they are not interested. Of course Minnie Folk is 
interested in both property rights. 

There can be no question of the appellants’ right 
to conduct the hearing with a view of determining 
their duty as to the funds. This was the view of the 
court below and is why the hearing was not stayed by 
injunction. 

Nor would there be any serious question as to the 
right to conduct the hearing with a view of canceling 
the deeds, if the facts so required, provided title to 
the land has not passed out of the Creek Nation and 
the United States. 

The court below was not impressed with the con¬ 
tention that this was a case where there might be 
concurrent jurisdiction and the jurisdiction of one 
court has already attached. His Honor’s view was 
that this is a case of exclusive jurisdiction over the 
deeds: If title has passed, the jurisdiction is in the 
United States District Court to the exclusion of the 
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Department’s jurisdiction; if it has not passed, it is 
in the Department exclusively and not in any court. 

Whether title has passed depends upon the con¬ 
struction to be given to a part of Section 5 of the 
Act of August 26, 1906, which is as follows: 

Sec. 5. That all patents or deeds to allottees 
in any of the Five Civilized Tribes to be here¬ 
after issued shall issue in the name of the 
allottee, and if any such allottee shall die be¬ 
fore such patent or deed becomes effective, the 
title to the lands described therein shall inure 
to and vest in his heirs, and in case any allottee 
shall die after restrictions have been removed, 
his property shall descend to his heirs or his 
lawful assigns, as if the patent or deed had 
issued to the allottee during his life, and all 
patents heretofore issued, where the allottee 
died before the same became effective, shall be 
given like effect; and all patents or deeds to 
allottees and other conveyances affecting lands 
of any of said tribes shall be recorded in the 
office of the Commissioner to the Five Civilized 
Tribes, and when so recorded shall convey legal 
title, and shall be delivered under the direction 
of the Secretary of the Interior to the party 
entitled to receive the same: Provided , The pro¬ 
visions of this section shall not affect any 
rights involved in contests pending before the 
Commissioner to the Five Civilized Tribes or 
the Department of the Interior at the date of 
the approval of this act. 

Is the portion providing recordation retroactive? 

The court held that it was and that the proviso as 
to contests did not except this case because, in his 
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opinion, there was no contest pending on April 26, 
1906. Hence the holding that the appellants must 
not cancel the deeds (i. e., in the event that the deter¬ 
mination of the facts brought out at the hearing 
might so tend). 

We contend that the provision is not retroactive. 

This is the main question in the case. 

ASSIGNMENT OF ERRORS. 

The appellants assign the following errors in the 
decision and decree of the court in the above-entitled 
suit: 

1. The court erred in not dismissing plaintiffs’ bill 
and the petition of the intervenor. 

2. The court erred in holding and deciding that it 
had jurisdiction to grant any part of the injunction 
prayed for in the bill. 

3. The court erred in holding that by reason of the 
allotment patents issued to Thomas Atkins and re¬ 
corded in the year 1903, and the provisions of Sec¬ 
tion 5 of the Act of April 26, 1906 (34 Stat. 137), the 
legal title to the land described in said patents 
passed out of the United States and the Creek 
Nation. 

4. The court erred in holding and deciding that 
said patents were not involved in any contest pend¬ 
ing at the date of the passage of the act of April 26, 
1906, within the meaning of that act. 

5. The court erred in holding and deciding that 
there was no power in the appellants, after the pass¬ 
age of the Act of April 26, 1906, to cancel the certifi- 
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cates of allotment and the patents aforesaid issued 
in the name of Thomas Atkins. 

6. The court erred in not holding and deciding 
that the provision of Section 5 of said Act of April 26, 
1906, as to recordation of deeds or patents issued to 
allottees, is not retroactive, and in failing to hold 
and decide that said provision affects merely such 
deeds or patents as were issued after said date. 

7. The court erred in failing to hold and decide 
that Section 5 of the Act of April 26, 1906, in no wise 
affects any deed or patent the validity of the issue 
of which was in question at the date of the passage 
of said act. 

8. The court erred in failing to hold and decide 
that the validity of any deed or patent issued in the 
name of an Indian allottee depends upon the right 
of said allottee to enrollment as a citizen of the tribe 
or nation a part of whose communal lands he seeks 
to have allotted to himself in individual ownership. 

9. The court erred in failing to hold and decide 
that as long as the appellants had power and juris¬ 
diction to inquire into and decide the validity of an 
enrollment it had also power and jurisdiction to can¬ 
cel a deed or patent inadvertently and unlawfully 
issued in the name of the allottee pursuant to such 
invalid enrollment. 

10. The court erred in failing to hold and decide 
that on the face of the pleadings it was shown that 
the appellants had not passed upon the validity of 
the enrollment of Thomas Atkins and had not threat¬ 
ened either to cancel his enrollment or the patents 
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or deeds issued in his name, but, on the contrary, 
was merely entertaining jurisdiction, not denied by 
the court, in an investigation as to the lawfulness of 
the enrollment of said Thomas Atkins. 

11. The court erred in failing to hold and decide 
that even if the provisions as to recordation in Sec¬ 
tion 5 of said Act of April 26, 1906, are retroactive 
in effect, that point, on the record in this case, is 
prematurely presented in the absence of any deter¬ 
mination by the appellants of the validity of the en¬ 
rollment of Thomas Atkins, or of any threat that the 
deeds or patents issued in the name of Thomas Atkins 
are about to be canceled. 

ARGUMENT. 

The primary, and perhaps the single, question in 
this case is one of power in the appellants to hear and 
determine the matters involved in the proceeding 
sought to be enjoined. 

No question of concurrent jurisdiction is involved. 
Either a court or the Secretary has jurisdiction to 
pass upon the validity of the enrollment and allot¬ 
ment of Thomas Atkins; and the jurisdiction in one 
excludes jurisdiction in the other. 

Undoubtedly jurisdiction was once exclusively in 
the Secretary, because, as in land matters, he was the 
tribunal constituted by law to determine these 

matters. 

Has he, and by what event, become functus officio? 

In land matters his jurisdiction continues as long 
as legal title remains in the United States. The juris- 
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diction of courts commences at the point where his 
jurisdiction terminates, as in Noble v. Union River 
Logging Co. y 147 U. S. 165, where he had performed 
the act by which title passed. 

So here there can be no doubt that if the act has 
been performed which passed title out of the Creek 
Nation and the United States (provided there was a 
grantee who in law could take title), the Secretary’s 
jurisdiction has ceased and determined, he has be¬ 
come functus officio, and he can not cancel the deeds 
issued in the name of Thomas Atkins. 

The deeds were issued in the name of Thomas At¬ 
kins in 1903. That is, they were prepared and exe¬ 
cuted by the Principal Chief as required by law (Sec. 
23, Act of Mar. 1 , 1901, 31 Stat. 861). That section 
laid on the Chief the duty to execute such deeds in 
due form “and deliver to each citizen” such deeds 
to their allotments where the same are “not con¬ 
tested.” Section 23, in its third paragraph, also pro¬ 
vided for the approval of each deed by the Secretary, 
“ which shall serve as a relinquishment to the grantee ” 
of the title of the United States. This was done by 
the Secretary May 8, 1903. Thereafter, May 16, 
1903, the deeds were recorded in the office of the 
Dawes Commission under the authority of the last 
paragraph of the section: 

All deeds when so executed and approved 
shall be filed in the office of the Dawes Com¬ 
mission, and there recorded without expense 
to the grantee, and such records shall have like 
effect as other public records. 




But there was one thing that was not done. The 
Principal Chief never delivered the deeds to Thomas 
Atkins or to anyone in his behalf. He apparently 
had them in his custody as late as 1905, when he was 
directed to return them to the Commission, where, 
by order of May 9, 1905, they were held up pending 
an investigation—which investigation culminates in 
the proceeding which appellees sought to have en¬ 
joined. 

Delivery was undoubtedly essential to the passing 
of title then, because, for one thing, delivery is essen¬ 
tial in the absence of statutory provision to the con¬ 
trary, and because, for another thing, Section 23, in 
the third and fourth paragraphs, required it for an¬ 
other purpose. It must be borne in mind that na¬ 
tional, tribal, communal property was being broken 
up into small allotments for distribution among the 
individual members of the tribe. That which had 
been communal was to be individualized on the basis 
of each not only taking his share, but relinquishing 
his communal interest in every allotment taken by 
other members. So Section 23 provided that any 
allottee 11 accepting 1 ' such deed (i. e., the deed exe¬ 
cuted by the Chief, approved by the Secretary, and 
delivered by the Chief) shall be deemed to assent to 
allotment and conveyance of all lands of the tribe, 
and as a relinquishment of his title, etc., in the same, 
except as to lands reserved from allotment. Further¬ 
more, the “acceptance” of deeds of minors or incom¬ 
petents by those authorized to select their allotments 
for them was to bind them as a relinquishment, etc. 
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So it can not be seriously contended that unless 
later legislation effected a change, title to the land 
in controversy never passed out of the Creek Nation 
and the United States (the title of the latter being a 
reversionary interest), by reason of what was done in 
this case, because the conveyance was not made 
effective by delivery. 

In public land cases, recordation of any issued 
patent is the final act devesting the United States of 
its title. 

In 1906, Congress legislated with a view of assimi¬ 
lating tribal deeds to public land patents. 

The question here is, What effect has Section 5 of 
the Act of April 26, 1906 (34 Stat. 137), on the above 
situation? 

That section contains two provisions relating to 
two distinct subjects; and it winds up with a proviso 
which takes either provision out of operation in 
certain instances. 

The section as we divide it is as follows: 

A. 

(1) That all patents or deeds to allottees in 
any of the Five Civilized Tribes to be here¬ 
after issued shall issue in the name of the 
allottee, and if any such allottee shall die 
before such patent or deed becomes effective , the 
title to the lands described therein shall inure 
to and vest in his heirs, and in case any 
allottee shall die after restrictions have been 
removed, his property shall descend to his 
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heirs or his lawful assigns, as if the patent or 
deed had issued to the allottee during his life, 
(2) and all patents heretofore issued, where 
the allottee died before the same became effec¬ 
tive, shall be given like effect; 

This was passed to meet this situation: There had 
been no such provision of law theretofore affecting 
tribal deeds such as Section 2448, Revised Statutes, 
provides in the case of patents of public lands to a 
person who had died before the date of the patent. 
The practice in the Five Civilized Tribes had not 
been uniform. Some patents had issued in the name 
of the deceased allottee just as public land patents 
do. In other cases, the deeds issued in the name of 
the heir of the deceased allottee. Some thought 
that, in the absence of legislation, there was a serious 
doubt as to the validity of a conveyance made to a 
party then not in being. In many instances deeds 
issued in the name of a deceased allottee were can¬ 
celed and new deeds were issued to the heirs. So 
this part of the act provides for uniformity, requiring 
all patents to issue in the name of the allottee, dead 
or alive, but also provides, just as does Section 
2448, that the title should inure to the heirs if the 
allottee was dead at the time when the patent 
became effective. Then comes the retrospective 
provision, curing any possible defect in title in cases 
where, prior to April 26, 1906, such patents had 
issued in the name of an allottee who happened at 
that time to be dead. 
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By becoming “ effective,” we contend that Con¬ 
gress meant the accomplishment of all acts essential 
to pass title, including delivery. 

Is the Recordation Provision in the Act of April 26, 1906, 

Retroactive? 

This leads us to the next provision in Section 5: 

B. 

and all patents or deeds to allottees and other 
conveyances affecting lands of any of said 
tribes shall he recorded in the office of the 
Commissioner to the Five Civilized Tribes, and 
when so recorded shall convey legal title, and 
shall be delivered under the direction of the 
Secretary of the Interior to the party entitled 
to receive the same. 

Now, the language employed in this part of the 
section is that invariably used in looking toward the 
future. In the Creek agreement, already cited (Sec. 
23 of the Act of Mar. 1, 1901), there was provision for 
making a deed a matter of record in the office of the 
Dawes Commission , but merely as a matter of record. 
There was no provision as to its effect as to change 
in title. Delivery was not then only contemplated 
but was necessary to that acceptance essential to a 
relinquishment of interest in the communal estate. 
Suppose, for example, that there had been a Thomas 
Atkins in esse in 1903. Suppose this deed, after 
recordation, had been tendered to him in 1903 and 
he, or his legal representative, had refused to accept 
it. Would it have been nevertheless a conveyance 
divesting the Creek Nation and the United States of 
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its title—but without operating, in exchange, as any 
conveyance by him of his interest in other Creek 
lands allotted to others who were willing to accept 
their deeds? Suppose, further, that his refusal to 
accept was because he wanted land selected by him, 
then available for selection, instead of land arbitrarily 
and without direct authority of law, as in this case, 
allotted to him by the Commission. Is there any¬ 
thing anywhere in the law preventing the Commission 
then to acquiesce and to allow the selection and the 
conveyance of other lands to Thomas Atkins? And 
suppose we had just that situation here—Atkins 
selecting and being allotted other lands as to which 
deeds have been issued, recorded, delivered, and 
accepted: If it can be seriously maintained that the 
Act of 1906, with its new provisions as to recordation, 
operates retroactively, then why would we not have 
the situation that Atkins has title not only to the 
land selected by him but to the land arbitrarily 
allotted to him—deeds to which he had refused to 
accept—merely because of a record made at a time 
when recordation did not in itself pass title according 
to any then existing statutory provision? 

Or suppose that Atkins’s right to enrollment and 
allotment had been challenged in 1903 instead of 
1905, and a hearing had been had resulting in a 
determination that he should not have been enrolled 
and should not have been allotted: There stands 
the fact of recordation; and if the Act of 1906, in 
this respect, is retroactive, why would not Atkins 
or his heirs have title? 
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Or suppose that the contest against Atkins’s right 
actually initiated in May, 1905, was in progress at 
the time of the passage of the Act of April 23, 1906, 
and prior to March 4, 1907, had been determined 
against him or his representatives (just as in the 
Lillie Lowe case, 34 App. D. C. 70): Would this un¬ 
delivered but recorded deed—recorded at a time 
when no legal effect such as passing title attached to 
that incident—have divested the Secretary of juris¬ 
diction to correct the rolls, as he did in the Lillie 
Lowe case? (Id., 35 App. D. C. 524.) 

It must be borne in mind that the division of com¬ 
munal tribal property into individualized holdings 
was done with the consent of the tribes; legislation 
had been based upon solemn agreements with the 
several tribes, each of which held their land under 
grants which left but a reversionary interest in the 
United States. For example, we have the “ Creek 
Agreement” (Act of Mar. 1, 1901) and the “Sup¬ 
plemental Creek Agreement” of June 30, 1902 (32 
Stat. 500). By these agreements the tribes con¬ 
sented as to how their common property should be 
distributed—not only as to how every citizen should 
obtain his share but as to how he should relinquish 
his title to others. 

The first part (A) of Section 5 does no violence to 
any right originating in any of these agreements. 
It merely gave better operative effect to the pro¬ 
visions of these agreements as to descent of allotted 
land. It is in no manner in derogation of any right 
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fixed by these agreements. It could well be given 
retroactive effect for this very reason. 

But this is not so in the case of the second part (B). 
You can not give that retroactive effect without 
striking down individual rights fixed by these agree¬ 
ments. Undoubtedly Congress having plenary power 
over the Indians, might have done so; but we are 
construing the provision and the question is, Did 
Congress intend to go back and strike down rights 
secured by these agreements ? Exercising its plenary 
power, it might, as we think it did, say: “We must 
close up these tribal affairs and distribute the prop¬ 
erty; we have waited patiently for some of you to 
select land and to accept deeds; you have balked the 
closing up of affairs because heretofore delivery and 
acceptance have been essential in passing title; 
now we shall fix it so that hereafter recordation will 
pass the title; we shall abrogate these agreements to 
this extent in the future.” Now that is a different 
thing from saying “ Despite the fact that for five 
years we have been working under solemn agree¬ 
ments providing the terms on which you were to 
take and relinquish property rights, we are now 
going to provide that the mere recordation of a deed 
you refused to accept passed title to you and out 
of you whether you wanted the land or not.” 

Concretely: Take the case of Wisey McNac, mother 
of Sanford Hope, deceased, a Creek Indian enrolled 
as the son of Sunny Boy Hope, where as matter of 
fact, Wisey was his mother and heir, as the Depart¬ 
ment has recently determined on the application of 
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Wisey—one of her counsel being the attorney who 
represents Nancy Atkins in this case. The Com¬ 
mission had arbitrarily allotted land in the name of 
Sanford Hope. Wisey McNac does not want that 
land. She wants to exercise her right under the 
Creek agreements to select land. She is now before 
the Department for that purpose. The briefs of 
counsel, which bear the name of Nancy Atkins’s 
attorney in this case, argue quite persuasively what 
we are contending here. 

If the second part (B) of Section 5 of the Act of 1906 
operates retrospectively , then Wisey McAac must abide 
by the act of the Dawes Commission in arbitrarily allot¬ 
ting land in the name of Sanford Hope—kind which his 
heir does not want ) land she did not select , although 
beyond question the Creek agreement gave her the 
right to make her own selection. 

For precisely as in this case, a patent was issued to 
Hope and it was recorded, but not delivered. Coun¬ 
sel for Wisey argue in the case before the department 
that, for that reason, title did not pass and that 
Wisey is now free to select other land. If she is not, 
it is because Congress abrogated utterly the Creek 
agreements in the Act of 1906, not only prospectively 
but retrospectively. 

We need not urge upon the court attention to the 
rigidity of the rule of construction adverse to giving 
a law a retrospective effect in derogation of pre¬ 
viously existing rights. There is double reason in 
this case why the rule should be applied: Retro¬ 
action in this case would not only strike at an ac- 



26 


corded right, but it would involve the violation of an 
agreement theretofore kept with other members of 
the tribe. 

Attention is suggested to Section 19 of this act as 
bearing on the point of intention. In that section 
there is a proviso governing conveyances made by 
any member of the tribe subsequent to selection and 
removal of restriction against alienation. It pro¬ 
vides that where such conveyances were made, in 
cases “where patents thereafter issue” that they 
“shall not be deemed or held invalid solely because 
said conveyances were made prior to issuance and 
recording or delivery of patent or deed”—i. e., made 
before the actual passing of title by delivery prior to 
April 26, 1906, or by recordation after that date, as 
we construe it; else why the expression “recording 
or delivery, ” if recordation prospectively and retro¬ 
spectively by the Act of 1906 passed the title? 

Finally, on this point, we call the courts attention 
to The 30,000 Land Suits case, reported in 199 Fed. 
811, inviting especial attention to pages 820-821, under 
the caption of “ Issuance of Patent.” That case 
dealt with Choctaw and Chickasaw lands, but the 
situation is analogous, as far as laws are concerned; 
and all that was said in that case on this point is 
applicable here. It distinctly holds that delivery, 
prior to April 26, 1906, was essential to make a deed 
effective, and that prior to that date recordation was 
not a part of the process by which title is passed— 
“so that until the act of April 26, 1906,” the court 
said, “the legal title passed to the allottee upon the 
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issuance—that is, the delivery —of patent to him and 
acceptance thereof by him.” 

The “issuance of patent” was accomplished 
by its delivery to and acceptance by him, 
whether previously recorded or not. The de¬ 
livery and acceptance of the patent, like the 
delivery and acceptance of any conveyance to 
land, were necessary, as the law then stood, to 
pass the legal title, and it was in the contem¬ 
plation of the parties to the Supplemental 
Agreement that the allottee should not be per¬ 
mitted to alienate any of his land before 
acquiring the legal title. But in the act of 
April 26, 1906, we have seen that recording in 
the office of the Commission to the Five Civ¬ 
ilized Tribes is made a prerequisite to the con¬ 
veyance of legal title to the allottee, in that 
it is provided that, when so recorded, the 
patent shall convey legal title. All former 
inconsistent acts or parts of acts are repealed. 
Under this act, the recording of the patent is 
equivalent to its issuance under former acts, 
so far as the right to alienate is concerned. 

It was an act of repeal setting aside what had been 
and substituting something else thence forward to 
operate as the equivalent. 

Does it not, then, require the presence of absent 
words to justify a conclusion that in repealing former 
acts providing for a way of passing title, and legislat¬ 
ing a new way and fixing a new event by which title 
passes, the Congress had any intention of making 
this part (B) of Section 5 retroactive? 




28 

What is a “Contest” Within the Meaning of the Proviso? 

But there is a third part of Section 5, the proviso, 
which we shall call “C.” 

C. 

Provided , The provisions of this section shall 
not affect any rights involved in contests pend¬ 
ing before the Commissioner to the Five Civil¬ 
ized Tribes or the Department of the Interior 
at the date of the approval of this act. 

This proviso came in as an amendment when the 
bill was in the Senate. 

In the original draft of the act of 1906 as prepared 
by the Dawes Commission, what we have designated 
as “ A” formed one section by itself, and that called 
“B” formed another section. So, considering that 
“ C ” was a Senate amendment, the division we have 
made is in accord with the history of the bill. 

Now if the view that we urge above is not concurred 
in by the court, this proviso certainly takes this case 
out of any retroactive operation that the “ B” part of 
section 5 might have. 

We have shown in our return that in May, 1905, the 
title of a Thomas Atkins to enrollment as well as to 
allotment had been challenged. What is a “ con¬ 
test”? The word is not, in land or Indian matters, 
judicially defined so far as we know. The proviso 
to section 7 of the Act of March 3, 1891, speaks of a 
pending protest or contest. In the case of Fisher v. 
U. S. ex rel. Grand Rapids Timber Co . (37 App. D. C. 
436), the court decided that it could not review the 









Secretary on a question as to what was or was not a 
“protest.” The sufficiency, or the definition, of a 
“ contest” would stand in the same position. We do 
not point to a ruling by the Secretary that the action 
of May 9, 1905, by the Dawes Commission evinces 
the existence of a “ contest” in this case, except that 
by necessary implication the existence of a “ contest” 
is a fact; for it is the proceeding now being had with 
reference to a “ contest” initiated before the Dawes 
Commission that is involved in this application for 
injunction. Let it be regarded that the meaning of 
the word “ contest” is open for definition by this 
court. We invite your attention to the decision of 
Judge Stafford in U. S. ex rel. Menasha Wooden Ware 
Co. v. The Secretary of the Interior , reported in 37 
L. D. p. 329-330, wherein he said: 

The question then is whether this consti¬ 
tuted a contest or a protest. It was not a 
contest in the sense that a special charge had 
been made, much less that notice thereof had 
been given to the claimant, so that it might be 
met by him. Neither was it a protest in the 
sense that a specific ground had been pointed 
out for the basis of the protest and the claim¬ 
ant informed thereof. But are either of these 
necessary? There was a solemn declaration 
by the department that the circumstances 
surrounding the claim were such as to beget 
suspicion and to call for a thorough investi¬ 
gation and that in the meantime the patent 
ought not to be granted. The very purpose 
of the investigation might be defeated if the 
claimant must be notified in advance. The 
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investigation resulted, after June 10, 1903, in 
a report upon which there was a formal sus¬ 
pension of the patent, and the case is still 
under consideration and undetermined for 
want of knowledge on the part of the depart¬ 
ment of the whereabouts of the claimant, who 
should be served with notice. 

As defined by Webster, a protest is “a sol¬ 
emn declaration of opinion, commonly a formal 
declaration against some act.” Is not that 
exactly what this is? It was the first step in 
a proceeding calculated to test the validity of 
the claimant’s right to patent. 

Resorting to the same source, we find that Webster 
defines the verb, under its “law” meaning, as— 

To make a subject of litigation; to defend, 
as a suit; to dispute or resist, as a claim, by 
course of law; to controvert. 

The definition of the noun is more general in terms; 
but in distinguishing between certain synonyms, he 
says: 

Contest is the broadest term, and had origi¬ 
nally no reference to actual fighting. It was, 
on the contrary, a legal term signifying to call 
witnesses , and hence came to denote a struggle 
in argument, and then a struggle for some 
common object between opposing parties, usu¬ 
ally one of consiuerable duration, and implying 
successive stages or acts. 

The return certainly shows the existence of a con¬ 
test within the above definition. Not to treat the 
subject too seriously for the moment, there is no 
reference in the pleadings to “actual fighting”; there 
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has been much “struggle in argument”; there cer¬ 
tainly is “a struggle for some common object” (the 
land, and the right to receive funds of the Creek Na¬ 
tion) “between opposing parties” (the “Thomas 
Atkins” or his legal representatives on one side, and 
the Creek Nation on the other); and this confessedly 
has been “one of considerable duration”; and there 
have been “successive stages or acts”—we being now 
at a point “to call witnesses”; that being the partic¬ 
ular point to which appellees take exception. 

In some case the Supreme Court once said that 
there was nothing “magic” about the word “patent.” 
There is nothing “magic” about the word “contest.” 
Employed as it was, where it was, in Section 5 of the 
Act of 1906, it must have included this case, if Con¬ 
gress meant by the “ B ” part of Section 5 to go back 
and pass a title willy-nilly to some named grantee, 
entitled or not entitled, by the incident of a recorda¬ 
tion which, at the time made, had no part in the 
passing of title, as was held in The 30,000 Land Suits , 
supra. 

Suppose if A were contesting B, who held such a 
patent; that the “ contest,” or challenge, to B’s right 
was then actually pending, undecided; that after 
April 26, 1906, it was found that B had selected land 
on which A had such improvements as to entitle him 

_ t 

to the land, or that B was not an Indian entitled to 
allotment, and that A was such an Indian and was 

entitled to the land: Would the incident of a former 
recordation not intended or authorized to pass title 
foreclose the right of the Department to determine the 
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issue? Certainly not; the other side will not so 
contend. 

How can you distinguish from such a case one 
between the Creek Nation as a party and Tommy 
Atkins or his representatives as a party? There 
might be a difference in the form of proceeding— 
notice, etc. But there can be none in matter of sub¬ 
stance. Did Congress, even if it meant to make 
recordation retroactively operate as a transfer of title, 
intend deliberately thus to pass title in face of a 
challenge to that title made in behalf of the very 
Nation whose property rights were involved ? Would 
any legislature thus arbitrarily foreclose the rights of 
a party to have his challenge to an adverse party 
heard and determined by the tribunal then in existence 
especially to adjudicate such cases? 

Appellees, in the agreed statement of facts pre¬ 
sented to the court below, introduced a copy of “ Rules 
of Practice Governing Land Contests, approved by 
the Secretary of the Interior, July 18, 1899.” (Rec¬ 
ord, p. 90.) These rules merely refer to allotment con¬ 
tests between individuals. They certainly governed 
such “ contests.” But they had no application to any 
proceeding brought by the Creek Nation, or by direct 
order of the Secretary, contesting the right of an 
allottee to enrollment as a citizen with the right to 
participate in the distribution of property incidental 
thereto. Because such were called “contests,” it 
does not follow that Congress, in employing the word, 
meant to limit it merely to contests between indi¬ 
viduals. Appellees also introduced a copy of a docu- 




ment prepared in the office of the Commissioner to 
the Five Civilized Tribes and forwarded to Tams 
Bixby, the Commissioner, then in Washington on busi¬ 
ness relating to the passage of this Act of April 26, 
1906. (Record, pp. 90-91.) There is no evidence 
that Mr. Bixby ever used the document before the 
Senate Committee; but assume that he did? There 
is not a word in the report that confines the meaning 
of the word “ contest” to individual litigants. It can 
include any challenge of right to delivery of a recorded 
patent made by the Dawes Commission or by the 
head officers of the Nation. There were no rules of 
practice governing such cases, because the cases 
differed so in nature. For instance: The Creek 
Nation might challenge the delivery of a patent to 
A, claiming to be the heir of B, in whose name the 
patent issued, because newly discovered evidence 
showed that B died too soon. A would merely be 
summoned in before the Dawes Commission to show 
cause why the patent should not be canceled. The 
same would happen, sua sponte , if the Dawes Com¬ 
mission had timely news of a report that the allottee 
was not entitled. But suppose that the charge was 
that the allottee was a mere fiction and no so-called 
“ heirs” asserted an interest? Whom could the Com¬ 
mission cite in? Was it powerless, on convincing 
evidence, to correct an inadvertence because there was 
no respondent on whom to serve process? Formal 
rules were indicated only where there were living, 
actual, private contestants over the right to possess 
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the land allotted in the name of one whose right was 
challenged. 

If Thomas Atkins Were a Myth, How, and to Whom, Could the 

Deeds Convey Title? 

The last thought brings us to another: The hearing 
not enjoined by the lower court is proceeding in the 
Department; it involves fundamentally the right of 
Thomas Atkins No. 7913 to enrollment as a Creek 
Indian. Aside from other qualifications for citizen¬ 
ship, it must appear that there was a Thomas Atkins 
living on April 1, 1899. There might be one of two 
reasons for striking the name of Thomas Atkins No. 
7913 from the rolls: i. e., that the evidence adduced 
showed that there was really such a person, answering 
the description on the roll, but that he had in fact 
died prior to April 1, 1899; or that it showed conclu¬ 
sively that no such Thomas Atkins ever existed —that 
he was a mere fiction, a myth. 

In the latter event we would have this situation, if 
the court below is right: A deed recorded at a time 
when recordation was not the effective act by which 
title passed nevertheless by operation of the Act of 
April 26, 1906, passed title out of the Creek Nation to a 
grantee who never existed! And the Department 
which yet retains possession of the undelivered patents 
must make no notation or take itself any action to 
cancel or destroy the paper evidences of something 
that really after all never occurred—the muniment 
of a title that never passed for the excellent reason 
that there never had been a living grantee to take it! 









If Thomas Atkins be a myth, the deeds issued in his 
name, never delivered, and yet in the hands of the 
grantor, are no more efficacious than if they had been 
made out in the name of Sarah Gamp's famous 
friend—the mythical “Mrs. Harris." 

The Injunction Was Prematurely Granted. 

The foregoing leads us, in conclusion, to the 10th 
and 11th assignments: 

We submit that the decree was premature and was 
based upon something that neither has happened nor 
was threatened. The appellants constitute, in this 
matter, a quasi-judicial tribunal. There was pending 
before it a proceeding in which even evidence had not 
been taken, although everybody interested had been 
notified to appear. No one knows what the hearing 
would bring forth. No one knows what the appellant 
would decide. No one knows what the appellants 
would do. All depends upon the evidence adduced 
and the verdict on that evidence. The court does not 
interfere with the progress of the hearing. But the 
decree anticipates one possible result and, in advance, 
enjoins the appellants on one point alone. 

The appellees did not come before the court show¬ 
ing that as a result of the hearing the appellants had 
decided to cancel the deeds and were about to carry 
the judgment to the point of execution, asking an 
injunction on the ground that the cancellation of the 
deeds was beyond the jurisdiction of the Department. 

On the contrary, they exhibit merely a fear that 
such might be the outcome of the hearing, and, cry- 
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ing before they are hurt, ask an injunction, which 
was granted. 

And this while they are strenuously contending 
that the appellants are functus officio and without 
power to cancel the deeds. If that be so, they are 
unhurt, because, being in possession of the land, it 
would yet be necessary for the Government to bring 
suit in ejectment with a view of enforcing the judg¬ 
ment of the appellants; a suit in which there would 
be available to them by way of defense every prop¬ 
osition they now advance in offense. 

We submit that the decree below should be re¬ 
versed. 

Charles D. Mahaffie, 

Solicitor . 

C. Edward Wright, 

Assistant Attorney. 
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STATEMENT. 

This is an action in equity brought by appellees, 
Charles Page, et al., against the Secretary of the In¬ 
terior for an injunction, enjoining him from taking any 
action towards cancelling certain patent deeds issued 
to one Thomas Atkins, a citizen of the Creek Nation, in 
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the year 1902 , and which were duly approved by the Sec¬ 
retary of the Interior and recorded, pursuant to law, 
in the office of the Commission to the Five Civilized 
Tribes (it being provided that such recordation should 
have like effect as to other public records.) 

It should be stated at the outset that the title of said 
Thomas Atkins, to the lands included in said patent 
deeds, is now, and at the time the causes for this suit 
arose, was in controversy in the United States District 
Court for the Eastern District of Oklahoma, in an action 
brought bv the United States of America against these 
appellees and others to accomplish the same purpose as 
is sought to be accomplished by the Secretary of the In¬ 
terior, unless he be enjoined herein. The pendency of 
that action on the part of the Government, which was 
instituted at the behest of the Secretary of the Interior, 
is one of the grounds upon which an injunction is sought. 
In addition to the invasion of the exclusive jurisdiction 
of the court, by reason of that pending action, as ground 
for injunction, appellees assert that the Secretary of the 
Interior is without any jurisdiction or authority to act 
in the matter of cancelling said patent deeds, or to exer¬ 
cise any authority whatsoever over the lands involved. 

These lands were originally a part of the vast do¬ 
main, in what was then Indian Territory, which was 
ceded bv the United States to certain tribes of Indians 
known and designated as the *‘Five Civilized Tribes.” 
In the late nineties, and during the several years suc¬ 
ceeding, the United States Government, acting under au¬ 
thority of appropriate acts of Congress, and pursuant 
to treaties made separately with those tribes, undertook 





3— 


to allot in severalty the lands comprising the domain be¬ 
longing to them in community. 

For this purpose Congress constituted, and vested 
with necessary jurisdiction and authority, a Commission 
known as the ‘‘Commission to the Five Civilized Tribes, ,, 
but commonly designated as the “Dawes Commission.” 
The best condensation for judicial reference of the his¬ 
tory and manner of performing this work is probably 
contained in the statement by the Supreme Court of the 
United tates, in the case of Stephens v. Cherokee Nation , 
174 IT. S. 445, 43 L. Ed. 1040, though, for the purpose of 
this suit, sufficient details for the information of the 
court are probably contained in the Bill of Complaint, 
set out in the transcript, pages 1 to 13. 

The allotment of lands was completed and the affairs 
of the Commission to the Five Civilized Tribes, and the 
Department of the Interior, in relation thereto were ter¬ 
minated March 4th, 1907, pursuant to Act of Congress of 
April 26, 1906 (34 Stats. 137). 

It was a prerequisite to receiving an allotment of land 
that the allottee should be enrolled as a citizen on the 
tribal rolls of the tribe to which he belonged, and the duty 
of making up a final roll of citizenship in said tribes, 
designating the individuals to whom allotments should 
be made, was imposed upon the Dawes Commission. 

The Stephens case, above cited, is particularly re¬ 
ferred to, because most of the various Acts of Congress 
relating to the Commission to the Five Civilized Tribes, 
are set out as to show that the Commission was so con¬ 
stituted and empowered as to exist as a quasi-judicial 




body, making the results of its work final and conclusive 
and subject to review only by direct attack in a court of 
equity. This fact has been declared judicially in various 
decisions that will be referred to in the body of this 
brief, and, most explicitly in Kimberlin v. Commission 
to the Five Civilized Tribes , 104 Fed. 654, wherein the 
IT. S. Circuit Court of Appeals, in a decision written 
by Judge Sanborn, said: 

“It is conceded that the Commissioners are 
executive officers. It is not their sole or chief 
function to hear and determine controversies be¬ 
tween contending parties. Nevertheless, in the de¬ 
termination of citizenship of parties who apply to 
them for membership in the Five Nations, they are 
vested with judicial powers by the acts of Con¬ 
gress. They have the authority to compel the at¬ 
tendance of witnesses, to send for papers and per¬ 
sons, to hear evidence, 'to use every fair and rea¬ 
sonable means within their reach for the purpose 
of determining the rights of the persons claiming 
such citizenship,’ and above all they are empower¬ 
ed 'to hear and determine the application of all 
persons who apply to them for citizenship.’ This 
grant of power is plenary. It vests the authority 
and imposes the duty upon this Commission to 
hear and decide every question ot law and of fact 
which is material to "the right of the applicant to 
enrollment as a citizen of the nation.” 

As will appear from the pleadings in this case, and 
from admitted facts, Thomas Atkins was placed upon the 
tribal rolls of the Creek Tribe of Indians prepared by 
said Tribe for the years 1890 and 1895, and subsequently, 
in the year 1901, he was* enrolled, opposite No. 7913, on 
the roll prepared by the Commission to the Five Civilized 
Tribes and approved by the Secretary of the Interior as 
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the final and permanent roll of citizenship of said Tribe; 
that thereafter, a certificate of allotment and patent 
deeds were issued to said Thomas Atkins covering a cer¬ 
tain tract of land, of practically no value at the time it 
was allotted to him, but which, recently, has become of 
considerable value by reason of the discovery of oil. 

One Minnie Atkins, now Minnie Folk, is in possession 
of said lands and is the holder of the legal title thereto, 
as the mother and heir at law of said Thomas Atkins. 
The enrollment certificate of Thomas Atkins, which con¬ 
stitutes the judgment of the Commission, shows him to 
be the son of Minnie Atkins. 

At this point we wish to take exception to a portion 
of appellant’s statement of the case, as contained in 
their brief. 

On page three thereof, at the opening of said state¬ 
ment, is a paragraph relating to one Thomas Atkins, 
the father of Minnie Atkins, appellee herein and the 
holder of the legal title to the land in controversy. Ap¬ 
pellants, after reciting that the father of Minnie Atkins 
bore the name of Thomas, then state that he died in 
1878, but that, on the tribal roll of 1895, appears the 
name of Thomas Atkins and that someone, designing 
to draw money in his name, fraudulently caused his 
name to appear on that roll, from which, the Dawes 
Commission copied his name and enrolled him on the 
final rolls of citizenship in the year 1902. On page 4 
of their brief, it is set forth that only citizens who were 
living April 1, 1899, were entitled to be enrolled on the 
final roll. 
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This statement is made by appellants as though it 
were a fact in this case that the name “Thomas Atkins” 
on the tribal roll of 1895 and the final roll of the Dawes 
Commission referred to the father of Minnie Atkins 
who died in 1878. As a matter of fact this is a pure 
hypothesis on the part of the government asserted in 
their suit in the United States Court. It was likewise 
asserted in the Secretary’s Return to the Rule to Show 
Cause in this case, but not one scintilla of evidence was 
introduced to sustain it, or even bearing upon it. While, 
in paragraph IV of appellee’s Bill of Complaint, it is 
shown that Thomas Atkins who was enrolled by the 
Commission was a son of a Creek Indian woman by 
name of Minnie Atkins. This is not controverted and 
cannot be controverted because it is a matter of record. 
It is so alleged by the government in its suit in equity. 

If, as the government contends, the Dawes Commis¬ 
sion committed an error in enrolling the father of Min¬ 
nie Atkins, that is a matter for proof. And, until it is 
proven, the facts admittedly shown by the records re¬ 
lied upon constitute the facts in the case. 

We ask the Court to qualify that which is set out 
as a fact as being a mere contention, upon which the 
Secretary intended to take evidence in the proceeding 
which has been enjoined herein. 

If the Dawes Commission did not enroll Thomas 
Atkins, the son of Minnie, then they did not enroll any¬ 
one, because they were required by law to make the rolls 




descriptive of the persons thereon so that they may be 
thereby identified. 

They identified the Thomas enrolled by describing 
him as the son of Minnie and enrolled that Thomas and 
no other person. The conslusiveness of that descrip¬ 
tion we shall point out later. 

As above stated, the patents to Thomas Atkins were 
issued and approved by the Secretary of the Interior and 
recorded in the year 1903. During the 12 years succeed¬ 
ing the title thus created remained unquestioned; and 
valuable rights were obtained in, and created out of, said 
property. 

In January, 1915, upon representation made to the 
Secretary of the Interior, he was led to assert that 
Thomas Atkins never existed, or that he died prior to 
April 1st, 1899, either of which facts would have origi¬ 
nally, precluded him from enrollment and allotment as a 
member of the Creek Tribe. Thereupon, the Depart¬ 
ment of the Interior requested the Department of Jus¬ 
tice, through its proper officers, to commence a suit in a 
court of competent jurisdiction to have cancelled and set 
aside the patents issued to Thomas Atkins. Pursuant 
thereto, a suit was commenced in the name of the United 
States of America against Minnie Folk, nee Atkins, and 
her lessees in the United States District Court for the 
Eastern District of Oklahoma, which suit is now pend¬ 
ing for trial. The appellee, Chas. Page, holds an oil and 
gas lease to the property from Minnie. 

The pleadings on the part of the Government in that 
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case base its cause of action upon the specific allegations: 

1. That the Dawes Commission enrolled said Thomas 
Atkins without any evidence as to his right to enroll- 

ment. 

2. That Thomas Atkins never existed. 

3. That if he ever did exist, he died prior to Apiil 
1st, 1899. 

The allegations of the Government’s complaint set 
out the issuance of patent deeds to Thomas Atkins, the 
approval thereof by the Secretary of the Interior, and 
the recordation of the same in the office of the Commis¬ 
sion to the Five Civilized Tribes, but contain the specific 
allegation that said patent deeds were never delivered 
to any person and the same still remain in the hands of 

said Commission. 

We point out these allegations in the Government’s 
>omplaint in that suit for the reason that appellants now 
contend that it is a newly discovered fact that said pat¬ 
ents were not delivered and that that point is not in¬ 
volved in the suit pending in the United States Court, 
and that by reason of that fact the Secretary of the In¬ 
terior is now asserting his authority to act in the matter 
,f cancelling said patents, regardless of the proceedings 
!i a court of competent jurisdiction. 

As will appear from the agreed statement of facts 
constituting the evidence before the trial court: In 
the year 1905, two years after the execution, approva 
and recordation of said patents, the Commission to the 
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Five Civilized Tribes, directed the Principal Chief of 
the Creek Nation to return said patents and that the 
same be withheld from delivery pending an investiga¬ 
tion as to the right of Thomas Atkins to enrollment. 
These are facts contended for by the Department of 
the Interior and agreed to by appellees only for the 
purposes of this suit. 

Appellants contend that this order, holding up said 
patents Iroin delivery pending an investigation, pre¬ 
vented title from passing out of the United States and 
Creek Nation and becoming vested in Thomas Atkins, 
for the reason that delivery and acceptance was neces¬ 
sary to pass title, notwithstanding an Act of Congress 

was passed April 2G, 1906, making recordation of said 
patents effective to pass full legal title where the lands 
embraced therein were not involved in any pending 
contest. It is appellants’ position that; first, the Act 
of April 26, 1906, is not retroactive and, second, that, 
if it is, the ex parte executive order holding up delivery 
constituted a contest. 

Upon trial of this cause in the court below a writ¬ 
ten opinion was filed therein in which the court held 
that, by reason of the allotment patents issued to 
Thomas Atkins, and recorded in the year 1903, and the 
provisions of Section 5 of the Act of April 26, 1906 
(34 Stats. 137), the land included in said patents not 
being involved in the contest at the date of the passage 
of said act, the legal title to the land, covered by said al¬ 
lotment patents, has passed out of the United States 
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and the Creek Nation and there was no power in the 
defendants after the passage of said Act of April 26, 
1906, to cancel the certificates of allotment and patents 
issued in the name of Thomas Atkins. 

Pursuant to said opinion, a decree was entered en¬ 
joining the Secretary of the Interior from cancelling 
the certificate of allotment and patents issued in the 
name of Thomas Atkins and recorded, as above set 

forth. 

Although the said decree was rendered and based 
upon construction of the statute of April 26, 1906, as 
sufficient by itself, appellees invoke, upon this appeal, 
other grounds for a permanent injunction as controlling 
with equal force and verity. 

It is contended, and will be argued, by appellees as 
follows: 


POINTS. 

1 The Supreme Court of the District of Columbia 
has jurisdiction to enjoin the Secretary of the Interior 
from cancelling the patents issued to Thomas Atkins 
and duly recorded. 

2. The Secretary of the Interior has no power or 
authority to cancel said patents, even conceding ac¬ 
ceptance necessary to pass legal title, because equitable 
title to the lands involved passed when the patents 
thereto were executed, approved and recorded; thereby, 
terminating all authority of the Secretary over said 
patents, except to make delivery thereof, under the 
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same rule as applies in regard to public lands in 
general. 

3. Delivery and acceptance was necessary to pass 
the legal title prior to April 26, 1906, but delivery and 
acceptance was not necessary to terminate the authority 
of the Secretary of the Interior over said patents, and 
his power to cancel same, because the right of Thomas 
Atkins to receive said patents was perfect and his title 
was completed by the approval of the same by the Sec¬ 
retary and subsequent recordation thereof in the office 
of the Dawes Commission, only the ministerial duty of 
making delivery remained within the power of the De¬ 
partment, which could be obtained by writ of man¬ 
damus. 

4. The Secretary of the Interior has no authority 
to cancel said patents because full legal title passed 
April 26, 1906, pursuant to Act of Congress of that 
date making recordation effective for that purpose and 
repealing the previous requirement that acceptance was 
necessary to pass the legal title. 

5. That Section 5 of the Act of April 26, 1906, is 
retroactive to the extent that it operates to pass legal 
title, at the date thereof, as to patents which had pre¬ 
viously been recorded covering lands not involved in 
pending contests. 

6. That the lands included in the patents issued and 
recorded to Thomas Atkins were not involved in anv 
contest at the time of the passage of the Act of April 
26, 1906, and the action of the Commission to the Five 
Civilized Tribes in withholding said patents from de¬ 
livery pending an investigation was an ex parte execu- 
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tive order and did not constitute a contest within the 
meaning of the proviso attached to Section 5 of said 
act; and was not effective to prevent the passing of 
legal title by virtue of said section. 

7. That regardless of the fact that legal title passed 
bv virtue of Section 5 of the Act of April 26, 1906, 

w 

acceptance of said allotment and said patents was pei- 
formed, as required, previous to that date, by appellees’ 
assertion of title to said lands, taking possession of the 
same, and defending their title thereto in the courts of 
the State of Oklahoma and, against the Government of 
the United States, in the United States Courts. 

8. That the Secretary of the Interior should be per¬ 
manently enjoined from cancelling said patents, be¬ 
cause, through the Department of Justice, he has in¬ 
voked the jurisdiction of the United States District 
Court for the Eastern District of Oklahoma, a court 
competent under the law to take that same action, and 
to decide all of the questions incident thereto, which the 
Secretary himself must necessarily undertake to decide; 
and a suit in equity is now pending in said court and 
has proceeded to judgment in many preliminary mat¬ 
ters and, on appeal, in an interlocutory proceeding, has 
reached the United States Circuit Court of Appeals for 
the Eighth Circuit, which has reviewed the issues in¬ 
volved and filed a written opinion in said cause, offi¬ 
cially reported in 233 Federal Report, page 177, con¬ 
firming appellee’s legal title until the same shall be ad¬ 
judged defective by judicial decree. 

9. Said injunction should be sustained, because, if 
the Secretary of the Interior ever had the power— 
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which appellees deny—to examine and pass upon the 
right of Thomas Atkins to the patents issued, he ac¬ 
quired said power only by virtue of the Act of March 
3rd, 1905 (33 Stats. 1060), which act, to that extent, 
was repealed by the Act of April 26, 1906; and, as the 
Secretary rendered no judgment between the passage 
of the act of 1905 and the act of 1906, which went into 
effect March 4th, 1907, he lost his power, if he ever had 
any, to act in regard to said patents. 

10. That acceptance has been made. 

Authorities to sustain the above contentions will be 
cited and quoted in the body of our argument which 
follows. 


ARGUMENT. 

JURISDICTION OF CAUSE AND POWER OF COURT 
TO ENJOIN THE SECRETARY. 

It would appear to be too definitely settled by ju¬ 
dicial precedent to be here questioned again, that the 
Supreme Court of the District of Columbia has the 
power to compel the executive officers of the Govern¬ 
ment to perform an act which, under the law, they are 
required to perform when private rights are involved; 
and, by analogy, the same judicial power is vested in 
that court to enjoin said officers from doing an act 
which, under the law, they have no power or authority 
to do where private rights shall suffer thereby. 

It was declared by the Supreme Court of the United 
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States in Noble v. Union River Logging Company , 147 
IT. S. 165, 37 L. Ed. 123, as follows: 

“This case involves not only the power of this 
court (Supreme Court of the District of Columbia) 
to enjoin the head of a department, but the power 
of the Secretary of the Interior to annul the action 
of his predecessor, when such action operates to 
give effect to a grant of public lands to a railroad 
corporation. * * * We have no doubt that the 

principles of this decision applies wherein it is con¬ 
tended that the act of the head of a department, 
under anv view that could be taken of the facts 
that were laid before him, was ultra vires and be¬ 
yond the scope of his authority. If he has no 
power at all to do the act complained of, he is as 
much subject to an injunction as he would be to a 
mandamus, if he refused to do an act which the law 
plainly required him to do. 

“As observed by Mr. Justice Bradley in Louis¬ 
iana Board of Liquidation v. McComb, 92 U. S. 
531„ 541: ‘but it has been well settled that when 
a plain official duty, requiring no exercise of dis¬ 
cretion, is to be performed, and performance is re¬ 
fused, any person who will sustain personal injury 
by such refusal may have a mandamus to compel 
its performance; and when such duty is threat¬ 
ened to be violated by some positive official act y 
any person who will sustain personal injury 
thereby, for which adequate compensation cannot 
be had at law, may have an injunction to prevent 
it. In such cases the writs of mandamus and in¬ 
junction are somewhat correlative to each other.’ ” 

Noble v. Union River Logging Company 
(supra). 

In the case above cited, a railroad company had 
complied with all the laws relating to grants for right- 
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of-way over public lands. The plat of lands appropri¬ 
ated had been approved by the Secretary and directed 
to be filed which was accordingly done. This operated 
to vest title in the company, under the statutes, without 
the formality of issuing a patent. 

The successor in office of the Secretary of the In- 

* 

terior who had approved the grant, after investigation, 
took the view that the company was not entitled to the 
grant, because it was for the benefit of purely private 
interests and was obtained through false representa¬ 
tions, and was granted improvidently. Accordingly, an 
order was issued by him to the company to show cause 
why the grant should not be cancelled and annulled and, 
thereafter, he made an order revoking said grant. 

Under the above state of facts, on trial upon bill 
and answer, the Supreme Court of the District of Co¬ 
lumbia entered a decree enjoining the Secretary from 
executing the order revoking said grant. The Supreme 
Court of the United States affirmed that decree in the 
decision above quoted, upholding, not only the juris¬ 
diction and power of that court to enjoin the Secretary 
of the Interior, but also denying the power and author¬ 
ity of the Secretary to cancel or annul a property right 
once vested. The court held that the approval of the 
plat vested the company with title to the lands, and if 
such was obtained by fraud the only remedy was by a 
bill in chancery in a court of competent jurisdiction by 
the United States as a party; that such cancellation was 
a judicial act and required the judgment of a court. 
Numerous decisions are cited to sustain this principle, 
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that the title once having passed by the final action of 
the Secretary, he thereafter has no authority over the 
matter and a court of justice is the only tribunal where 

relief may be had. 

The above authority is so completely decisive of 
most of the issues in the case at bar, in addition to the 
question of jurisdiction, that we refer the court to the 

full report thereof in lieu of extended quotation. 

The power of this court to restrain the Secretary by 
injunction from proceeding with an action to cancel and 

annul the patents to Thomas Atkins is not restricted in 

% 

any way, because of the fact that his action would be 
merely illegal, void, and of no effect. True, judgment 
might be had later in a court of law declaring his action 
void, but that would not attain reparation for the dam¬ 
age that would be done in the meantime and which can 
be avoided only by an injunction restraining the illegal 
act in advance. 

The notice to show cause served by the Secretary on 
appellees is a declaration of his determination to exer¬ 
cise jurisdiction in the matter of the cancellation of the 
patents; and this suit is to restrain the Secretary’s un¬ 
lawful assumption of jurisdiction denied him. 

The summons and notice served upon appellees by 
the Secretary plainly states that the Secretary will 
proceed to determine whether or not said patents and 
deeds should be cancelled and held for naught. The 
notice is set forth as Exhibt “J” attached to the bill 





of complaint (Record, page 55), and is as follows: 

“Department of the Interior 
Washington 

August 8, 1916. 

Mr.-, 

Tulsa, Okla. 

Sir: 

You will take notice that on the ‘25th day of Sep¬ 
tember, 1916, at 10:00 o’clock A. M., at my office 
in the City of Washington, D. C., hearings will be 
resumed to determine whether or not the name of 
Thomas Atkins, appearing opposite Roll No. 7913 
on the approved roll of citizens by blood of the 
Creek Nation should be stricken therefrom, and de¬ 
livery refused of the certificate of allotment and 
the allotment and homestead deeds, covering the 
following described lands, to-wit: 

(Description inserted) 

which deeds have not been delivered, and are now 
in the possession of the Department of the Interior, 
and to determine whether or not said certificate 
and deeds should be cancelled and held for naught. 

Very truly, 

Bo Sweeney, 

Assist an t Secretary. ’ 9 

That notice is too explicit in its terms to be con¬ 
strued as meaning anything except what it says. There 
can be no equivocation over the fact that the Secretary 
was assuming jurisdiction to cancel the patents. 

This cause is based upon the rule that, “an illegal 
and void proceeding will be enjoined where the effect of 
the proceeding sought to be enjoined will cause a mul¬ 
tiplicity of suits or will cast a cloud upon the title to 
real estate.” 
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A suit in equity in the United States Courts is now 
pending and lias been proceeding there in since January, 
1915. The proceedings already had therein will be made 
entirely in vain by cancellation of the patents invol\ ed 
in that suit. New issues will be made, the rights of 
many parties that have grown up under the title con¬ 
veyed by said patents will be affected and all of said 
parties will need to take action in the couits against 
the Secretary’s order. Suits at law will be innumer¬ 
able. The property is an actively producing oil prop¬ 
erty, operated under the jurisdiction of the United 
States Circuit Court of Appeals for the Eighth Cir¬ 
cuit. Invasion of this authority would be a result. The 
damage resulting from the changed status will be irre¬ 
parable before relief could be had from the unlawful 
decision of the Secretary cancelling the patents, thus 
beclouding the existing title. The mere threat or pend- 
enev of such action by the Secretary would have the 
same effect, because it would be construed in law that 
the title was still in the government. 

The execution, approval and recordation of the pat¬ 
ents to Thomas Atkins, as alleged in the Bill of Com¬ 
plaint, and admitted as facts herein, passed the title to 
the land involved and ended the authority of the Secre- 
tarv of the Interior. 

A cloud upon that title is imposed by the Secretary’s 
assumption of jurisdiction to reconsider the issuance 
of those patents and exercise jurisdetion with a view to 
cancellation of the same, because, so long as the Secre¬ 
tary retains and exercises authority over the patents, 
the title to the land is considered as remaining vested 
in the Government. 
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To accomplish cancellation of said patents, where 
the title to the lands involved has passed, resort can 
only be had to a court of competent jurisdiction and 
the Secretary may be enjoined from beclouding the title 
vested by attempting to exercise jurisdiction to pass 
upon the same with a view to cancellation. 

The late case of Lane v. Watts , 234 U. S. 525, 58 L. 
Ed. 1440, affirming the decision of this court, is au¬ 
thority to the effect that the Supreme Court of the Dis¬ 
trict of Columbia has power to enjoin the Secretary 
of the Interior from doing an illegal act under color 
of his office which would cast a cloud upon a title once 
vested. Justice McKenna, writing the opinion of the 
court, said: 

“The title having passed by the location of the 
grant and the approval of it, the title could not be 
subsequently diverted by the officers of the Land 
Department. Ballinger v. United States , 216 U. S. 
240, 54 L. Ed. 464, 30 Sup. Ct. Rep. 338. In other 
words, and specifically, the action of the Commis¬ 
sioner in approving the location of the grant can¬ 
not be revoked by his successor in office, and an 
attempt to do so can be enjoined. Noble v Union 
River Logging R. Co., 147 U. S. 165, 37 L. Ed. 123, 
13 Sup. Ct. Rep. 271; Phila. Co. v. Stimson, 223 U. 
S. 605, 56 L. Ed 570, 32 Sup. Ct. Rep. 340. The 
suit is one to restrain the appellants from an il¬ 
legal act under color of their office which would 
cast a cloud upon the title of appellees.” 

It is asserted as ground for appellant’s 10th as¬ 
signment of error, that the court erred in granting this 
injunction, because the Secretary had not threatened 
either to cancel his enrollment or the patents or deeds 
issued in his name, but, on the contrary was merely en- 
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tertaining jurisdiction, not denied by the court, in an 
investigation as to the lawfulness of the enrollment of 

Thomas Atkins. 

We deny the authority of the Secretary, even to 
that extent, and, in addition, point out that the decree 
rendered by the court below goes no further than to en¬ 
join the Secretary from actually cancelling the patents. 

It is that decree whic happellants are here seeking to 
reverse and set aside in this appeal. The summons 
served upon appellees by the Secretary plainly require 
them to defend and show cause why patents should not 
be cancelled and held for naught. 

It is the exercise of that jurisdiction and the cast¬ 
ing of the cloud upon appellee’s title thereby that is 
enjoined, and that only. If the injunction granted re¬ 
strains the Secretary from doing something which he 
does not contemplate, and is not seeking to do, then he 
is not affected thereby and has no controversy on ac¬ 
count of said injunction, and this appeal should be 

dismissed. 

The Secretary is not restrained from investigating 
the right of Thomas Atkins to remain on the rolls and 
he has, in fact, proceeded with the hearing for that pur¬ 
pose since the rendering of this injunction, and evidence 
has been taken and is still being taken by him in that 

regard. 

The power of the court to grant the injunction is 
not restricted by the fact that he may decide upon 
hearing not to perform the illegal act enjoined. His 
exercising jurisdiction in any matter looking to can¬ 
cellation of the Patents is unauthorized and casts a 
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cloud upon the title vested thereby, whether he should, 
eventually, actually cancel the patents or not. If he is 
without authority to exercise jurisdicion at all, he can¬ 
not proceed to act, because the result of his delibera¬ 
tions might be favorable to the party proceeded against. 
As said by the Trial court, if he is without power at all, 
he is without power to decide one way as much as an¬ 
other. 

It was observed by Justice Miller in Moore v. Rob¬ 
bins, 96 U. S. 530, 24 L. Ed. 848, as follows: 

“With the title passes away all authority or 
control ot the Executive Department over the land, 
and over the title which it has conveyed. It would 
be as reasonable to hold that any private owner of 
land who has conveyed it to another can, of his 
own volition, recall, cancel or annul the instru¬ 
ment which he has made and delivered. If fraud, 
mistake, or error or wrong has been done, the 
courts of justice present the only remedy. These 
courts are as open to the United States to sue for 
cancellation of the deed or reconveyance of the 
land as to individuals; and if the Government is 
the party injured, this is the proper course.” 

Therefore, we declare upon authority of the above 
citations that the Secretary of the Interior may be en¬ 
joined from performing, or exercising jurisdiction to 
perform, an act which he has no authority under the 
law to perform where a private party will be injured 
thereby. 

That a suit will lie against the Secretary to enjoin 
him from doing such an illegal act under color of hi's 
office where it effects a cloud upon the title to real 
estate; 
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That the exercise of jurisdiction by the Secretary 
to cancel and annul patents under which title has 
passed is without authority of law and is an act that 
may be so enjoined; 

That he Supreme Court of the District of Columbia 
has jurisdiction and power to issue such an injunction 
against the Secretary of the Interior; 

That the authority of the Secretary, and therefore 
the power of the court, to restrain him, depends solely 
upon whether or not title has passed; 

That the title to the lands patented to Thomas At¬ 
kins has passed and the Secretary’s authority over the 
same was thereby ended is absolute, as was found by 
the court below, and as we shall proceed to demonstate. 

The Title to the Lands Embraced Therein Passed Upon 
Execution, Approval by the Secretary and Recorda¬ 
tion of the Patents Issued to Thomas Atkins, and All 
Authority of the Secretary of the Interior Over the 
Same Was Thereby Terminated Under the Same Rule 
of Law as Pertains to Public Lands In General. 

The proceeding sought to be carried on by the Sec¬ 
retary of the Interior before himself is to determine 
* 

the same questions of facts that were passed upon by 
the Commission to the Five Civilized Tribes in ad¬ 
judging the right of Thomas Atkins to enrollment and 
allotment as a Creek citizen by blood, which judgment 
is subject to review only by a direct proceeding in a 

Court of Equity. 

It is not denied that the Commission adjudged 
Thomas Atkins to be a citizen by blood of the Creek 
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Nation of Indians, entitled to enrollment to such, and 
that it did enroll him, which enrollment was duly and 
regularly approved by the Secretary of the Interior. 

It likewise is not denied that, pursuant to this 
enrollment, an allotment of land was made to Thomas 
Atkins and certificate of allotment and patents to the 
same were issued to him and that said patents were 
duly approved by the Secretary of the Interior and 
thereafter, recorded in the office of the Commission to 
the Five Civilized Tribes pursuant to Section 23 of the 
Original Creek Agreement, Act of Congress of March 
3, 1901 (31 Stats. 867), Chap. 676, which provides: 

“Ail deeds when so executed and approved 
shall be filed in the office of the Dawes Commis¬ 
sion, and there recorded without expense to the 
grantee, and such records shall have like effect as 
other public records.” 

It is a rule of law pronounced by the Supreme 
Court of the United States and not varied from since 
the creation of the office of the Secretary of the In¬ 
terior, that when a patent to public lands of the United 
States has been issued by the Government and record¬ 
ed, the legal title passes out of the Government of the 
United States, and that thereafter, the power and au¬ 
thority of the Secretary of the Interior over said lands, 
and over said patent, is wholly exhausted and at an 
end, and there is no other method known to the law by 
which the patent so issued and recorded can be set 
aside and annulled, except by proceedings in equitv 
before the Federal Courts of the United States on the 
ground of fraud or mistake. United States v. Stone, 
69 U. S. 525, 17 L. Ed. 765. Moore v. Bobbins, 96 U 


< 
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S. 530, 24 L. Ed. 848. Noble v. Union River Logging 
Company , 147 U. S. 165, 37 L. Ed. 123. United States 

v. Schurz, 102 U. S. 378, 26 L. Ed. 167. 

That the matter of the issuance of patents to allot¬ 
tees of the Five Civilized Tribes is analogous to pat¬ 
ents to public lands and controlled by the same rule of 
law we will presently show. 

We quote again from Noble v. Union Logging Com¬ 
pany, supra : 

“The lands over which the right of way was 
o-ranted were public lands subject to the operation 
of the statute, and the question whether the plain¬ 
tiff was entitled to the benefit of the grant was 
one which it was competent for the Secretary of the 
Interior to decide, and when decided, and his ap¬ 
proval was noted upon the plats, the first section 
of the act vested the right of way m the railroad 
company * * * * The railroad company 

became vested at once with a right to property m 
these lands, of which they can only be deprived 
bv a proceeding taken directly for that purpose. 
If it were made to appear that the right of way 
had been obtained by fraud, a bill would doubtless 
lie by the United States for cancellation and annul¬ 
ment of an approval thus obtained. (Citing au¬ 
thorities.) A revocation of the approval of the Sec¬ 
retary of the Interior, however, by his successor m 
office was an attempt to deprive it of its property 
without due process of law, and was, therefore, 

void.” 

Noble v. Union River Logging Company, 147 
II. S. 165; 37 L. Ed. 123. 

In Beley v. Naptaley, 169 U. S. 353, 42 L. Ed. 775, 
Justice Peckham, commenting upon the case of Noble 
v. Union River Logging Company, said: 







“The principle therein decided was in substance 
the same as in the Stone case, supra. The control 
of the Department necessarily ceases the moment 
the title passed from the Government. It was not 
a question of whether a successor was able to do the 
act which the original officer might have done, but 
it was the announcement of the principle that , no 
officer , after the title had actually passed , had any 
power over the matter whatever.” 

Upon this point, that the authority of the Secretary 
of the interior terminates with the passing of title, we 
add quotation from the decision in Moore v. Robbins. 

“But in all this there is no place for the further 
control of the Executive Department over the title. 
The functions of that department necessarily cease 
when the title has passed from the Government and 
the title does so pass in every instance where, un¬ 
der the decisions of the officers having authority 
in the matter, a conveyance, generally called a pat¬ 
ent, has been signed by the President, and sealed 
and delivered and accepted by the grantee. It is 
a matter of course that, after this is done, neither 
the Secretary nor any other executive officer can 
entertain an appeal. He is absolutely without au¬ 
thority. 

“If this were not so, the titles derived from the 
United States instead of being the safe and as¬ 
sured evidence of ownership which they are gener- 
aly supposed to be, would be always subject to a 
fluctuating, and in many cases, unreliable, action 
of the Land Office. No man could buy of the 
grantee with safety, because he could only convey 
subject to the right of the officers of the Govern¬ 
ment to annul his title.” 

Moore v. Robbins , 96 U. S. 530; 24 L. Ed. 848. 

In the case of United States v. Carl Schurz , the Su- 
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preme Court, in an opinion rendered by Justice Miller, 
held that after a patent to public lands had once been 
executed and recorded, the tile to the lands passed from 
the Government, regardless of delivery and acceptance, 
and the authority of the Secretary of the Interior over 
the same was so completely terminated that he could 
not even withhold delivery, but mandamus would lie 
to compel delivery. 

We quote from the syllabus which was written by 
the Justice rendering the opinion: 

“2. When a patent to a citizen for a part of 
the public lands has been regularly signed by the 
President and sealed with the great seal of the 
Government, countersigned by the Recorder, and 
duly recorded, the right to its possession by the 
grantee is perfect and a writ of mandamus will lie, 
to the officer in whose possession it is, to compel 

delivery. 

“3. In the progress of the proceedings to ac¬ 
quire, under the laws of the United States, a title 
to the public lands, there must, in all cases where 
the claimant is successful, come a period when the 
power of the executive officers, who constitute the 
Land Department, over those proceedings, ceases. 
That period is precisely when the last official act 
has been performed which is necessary to transfer 
the title from the Government to the citizen. 

“4. Title by patent from the United States is 
title by record; and delivery of the instrument to 
the grantee is not essential to pass the title, as is 
conveyances by private persons. 

“5. Therefore, when the officers, whose ac¬ 
tion is rendered by the laws necessary to vest the 
title in the claimant, have decided in his favor and 
the patent has been duly signed, sealed, counter- 
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signed and recorded, the title of the land has 
passed to the grantee and there remains nothing 
more to be done by the Land Office but the minis¬ 
terial duty of delivering the instrument, which can 
be enforced by mandamus. 

“6. An acceptance of the grant will, in such 
case be presumed from the efforts of the grantee 
to secure the favorable action of the Department, 
and especially from the demand for possession of 
the patent/* 

United States v. Shurz, 102 U. S. 378, 26 L. 
Ed. 167. 

In view of the authorities above cited it cannot 
be questioned, therefore, that the foregoing proposition 
is true, namely; that where a patent to public lands is 
issued and recorded, all authority of the Secretary of 
the Interior and of the executive department ceases 
with respect to the same, and the Secretary therafter 
has no power to cancel or annul such patent. 

That patents issued to citizens of the Five Civilized 
Tribes, approved by the Secretary of the Interior, and 
recorded, pursuant to law, are analogous to patents to 
public lands, and are governed by that same rule of 
law is the ruling of the Secretary of the Interior him¬ 
self and is so held by the Supreme Court of the United 
States and the Federal Courts of the Eighth Circuit 
where these questions arise, and which hold almost ex¬ 
clusive jurisdiction over them. 

The effect of this analogy is decisive of this con¬ 
troversy, and sustains the issuance of the injunction by 
the lower court, because it is admitted that the patents 
to Thomas Atkins were executed, approved and record¬ 
ed and the injunction is to restrain the Secretary from 




attempting to cancel and annul those patents, that have 
stood inviolate for 14 years. 

The Secretary of the Interior passed upon this ques- 
tion no later than July, 1916, in the case entitled: “/« 
Re Heirs of Jemima, No. D-40,271.” The decision 
rendered concludes with this unequivocal and decisive 
declaration: 

“It is too well settled to admit a doubt, 01 no- 
cessitate the citation of authorities, that upon the 
issuance and recordation of patents to public lands, 
this Department’s jurisdiction and control over the 
same is at an end, and since its jurisdiction is the 
same in effect as to the issuance of final certifi¬ 
cates and allotment deeds to members of the Five 
Civilized Tribes, it follows that it has no jurisdic¬ 
tion to exercise further control over the title to the 
land herein involved, unless and until the allotment 
is cancelled in a court of competent jurisdiction.” 

We therefore invoke the Secretary’s own decision to 
sustain the issuance of this injunction, restraining him 
from doing that which he himself has solemnly adjudged 
he has no power to do. 

The Secretary, in the above case, was considering 
the very question which is now presented to this court, 
and declared himself firmly upon the proposition that 
the issuance of a patent or allotment deed to a citi¬ 
zen of the Five Civilized Tribes, and recordation of the 
same, is made secure by the same rule of law as to the 
rights of the allottee and cessation of authority of the 
Interior Department as in the case of grantee to public 
lauds of the United States. 

The United States Circuit Court of Appeals for 
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the Eighth Circuit, speaking of conveyances to allottees, 
in the case of Wallace v. Adams , 143 Fed. 716, 721, 
(affirmed by the Supreme Court of the United States 
in 204 U. S. 445) said: 

“The jurisdiction of the Commission and of the 
Secretary, and the effect of their action in the al¬ 
lotment of lands to the Choctaw and Chickasaw Na¬ 
tions are the same in effect as the jurisdiction and 
effect of the action of the Land Department of the 
United States in the disposition of public lands 
within its control. The Commission, under the di¬ 
rection of the Secretary, constitutes a special tri¬ 
bunal vested with the judicial power to hear and de¬ 
termine the claims of all parties to allotments of 
these lands and to execute its judgments by the is¬ 
suance of allotment certificates which constitute 
conveyances of the right to the lands, to the par¬ 
ties who it decides are entitled to the property. 
This tribunal undoubtedly has exclusive jurisdic¬ 
tion to determine such claims and to i*ssue such a 
conveyance. The allotment certificate when issued, 
like a patent to land, is dual in its effect. It is an 
adjudication of the special tribunal, empowered to 
decide the question that the party to whom it is¬ 
sues is entitled to the land and it is a conveyance 
of the right to this title to the allottee.’’ 

Wallace v. Adams, supra. 

To the same effect is the decision of that same court 
in the case of United States v. Dowden, 220 Fed. 277, 
quoting from the syllabus: 

“The selection of an allotment of land by a mem¬ 
ber of the Chickasaw or Choctaw Tribe of Indians, 
and the issuance of a certificate of allotment there¬ 
for by the Commission to the Five Civilized Tribes, 
pursuant to statute, vests the allottee with an abso¬ 
lute right to a patent, which may be enforced in the 
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courts, and the Secretary of the Interior has no 
power to thereafter cancel the allotment and segre¬ 
gate the land for a townsite.” 

The Supreme Court ot* the United States decided this 
same point in the case of United Slates v. Ballinger, 216 
U. S. 240, 54 L. Ed. 464, wherein it is held: 

“Whenever, in pursuance of the legislation ot 
Congress, rights have become vested, it becomes the 
duty of the courts to see that these rights are not 
disturbed by any action of an executive otticer, even 
the Secretary of the Interior, the head of a depart¬ 
ment. However laudable may be the motives of the 
Secretary, he, as all others, is bound by the provision 
of Congressional legislation. It must be borne in 
mind that this allotment provided by Congress con¬ 
templated a distribution among the Choctaw and 
Chickasaw Indians of the lands that belonged to 

them in common. -the lelator 

selected the land in controversy, a tract of 40 acres, 
on which were her improvements. Notice was given, 
as required, and the time in which contests could be 
ma de__9 months—elapsed. Thereupon, as provided 
by the statute, the title of‘the allottee to the land se¬ 
lected beerme fixed and absolute, and the chief au¬ 
thorities of the Chickasaw and Choctaw Nations ex¬ 
ecuted to her a patent, as required, of the land se¬ 
lected. The fact that there may have been persons 
on the land is immaterial. They were given 9 months 
to contest the right of the applicant. They failed 
to make contest, and her rights became fixed. There¬ 
after, the Secretary of the Interior had nothing hut 
the ministerial duty of seeing that a patent was duly 
executed and delivered.” 

And so, we assert, and the court cannot fail to be con¬ 
vinced, that, regardless of whether or not full legal title 
had actually passed by delivery and acceptance of the pat- 


mi 
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outs to Thomas Atkins; and regardless of the question of 
whether or not such acceptance was essential to complete 
the legal title; it is nevertheless a fact that a vested right 
in the land covered by the patent passed to the allottee 
and, with it, all authority of the Secretary with reference 
to the land and the patent, and no authority was retained 
in the Secretary of the Interior to cancel the patent by rea¬ 
son of non-acceptance and uncompletion of the legal title. 


After execution, approval and recordation, nothing re¬ 
mained to be done except delivery, which allottee had a 
vested right to from that moment. And, not only has the 
Secretary no authority over the patent, but he has no au¬ 


thority to refuse delivery. The equitable rights of the al¬ 
lottee were so thoroughly vested that suit for mandamus 


would lie to enforce delivery. 


If the Secretary has no authority over the patent itself 
and no right to refuse delivery, it is manifest that lie can¬ 
not possess any authority to pass upon the patentee’s 
right to accept the patent or to cancel the same after ex¬ 
ecution, approval and recordation. That, so far as the 
Secretary of the Interior is concerned, the facts covering 
the allottee’s right to the patent are settled by its issu¬ 
ance and recordation, and he retains nothing by virtue of 
mere non-acceptance by the allottee. 


In other words, as against the power of the Secretary 
of the Interior, the right to accept having become vested 
and nothing but acceptance being lacking, that vested 
right to accept is as conclusive as acceptance itself. 

The point is, (adopting the phraseology of Schurz v. 
United States,) that in the course of passing and com¬ 
pleting the legal title, there comes a period where all au 
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thority of the Secretary to retract, rescind and cancel the 
title ends. And that period is when the final official ac¬ 
tion of the Department in confirmation of the right of 
the allottee to patent is performed. And, acceptance be¬ 
ing an act to be performed by the allottee, after the Sec¬ 
retary is done, nothing is retained in the Secretary 
thereby. 

Again invoking the strict analogy we have shown 
between conveyances of public lands in general and con¬ 
veyances to allottees of the Five Civilized Tribes, we 
quote from the decision in United States v. Steenerson , 

50 Fed. 507, as authority upon the point that the Depart¬ 
ment has not the power to cancel, of its own volition, 
even a vested equitable and mere defeasible title. The 
Circuit Court of Appeals for the Eighth Circuit in that 

case held: 

“As we regard it from the record, the court held 
that the entry made by Hanson and the issuance 
to him of a certificate of final patent by the Receiver 
of the Land Office, regardless of the question ot 
fraud in such entry, conveyed, as against the Urn tea 
States, the title and consequent right of possession 
of such realty to the pre-emptor in such sense 
that the United States, in order to re-vest the title 
in itself, must institute judicial proceedings to set 
• aside the apparent or defeasible title vested in the I 
pre-emptor and his grantees. In support ot this 
view, manv decisions of the Supreme Court are cited 
by counsel, in which it is held that, when the right 
to a patent for lands has once become vested m a 
purchaser or pre-emptor, the same are segregated 
from the public domain, and are no longer subject 
to entry, and the vested right to the patent thereto 
is equivalent to a patent actually issued.” 

From the foregoing, the contention of appellees 


■OTM 






should be sustained upon the following propositions: 

1. That the property rights of an allottee in the Five 
Civilized Tribes to the land allotted—the equitable title 
—becomes vested upon the selection and approval of the 
allotment made to him. 

2. That this right becomes further and absolutelv 
established upon execution, approval and recordation o 
the patents to the land allotted. 

3. That thereafter, all authority of the Secretary to 
cancel and annul the title vested is ended, regardless of 
whether delivery and acceptance of the patents is pei 
formed, so as to complete the legal title. Resort must 
be had to the courts. 

4. The final act on the part ot the Government neces¬ 
sary to perfect the legal title, except the ministerial dutv 
of making delivery, once performed, cannot be rescinded 
or cancelled, except by judgment of a court competent. 

5. If anything further on the part of the allottee is 
necessary following final action of the Department to 
complete the legal title, such allottee had the right to per¬ 
form that act, which could not be denied him. Mandamus 
would lie to enforce it. And the Department retains no 
authority after its final action, because legal title re¬ 
mains to be completed by acceptance. 

If Completion of the Legal Title Is Necessary to Termi¬ 
nate the authority of the Secretary to Cancel the 
Patents, As Is Contended by Appellants, Then Com¬ 
pletion of the Legal Title Was Effected by Recorda¬ 
tion of the Patents; and Delivery and Acceptance Was 
Not Necessary for that Purpose. 

Above we have sought to demonstrate as a rule of law 
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that, by the issuance and recordation of the patents to 
Thomas Atkins, all authority of the Secretary of the 
Interior to deal further with said patents, or the pat¬ 
entee’s rights thereunder is at an end regardless of 
whether the actual leyal title has passed. 

But we are met with appellant’s attempt to avoid that 
proposition upon the argument that the patents were 
never delivered and accepted, and, thereby, the title did 
not pass; and that the Secretary retains jurisdiction to 
cancel them until full legal title becomes vested. 

It is asserted that under the Original Creek Agree¬ 
ment, approved March 3rd, 1901, (31 Stats. 861, Ch. 676) 
the allottee must have accepted the patent before legal 
title becomes vested. 

Section 23 of that statute provides: 

“All conveyances shall be approved by the Secre¬ 
tary of the Interior, which shall serve as a relin¬ 
quishment to the grantee of all the right, title and 
interest of the United States in and to the lands em¬ 
braced in his deed. Any allottee accepting such 
deed shall be deemed to assent to the allotment and 
conveyance of all the lands of the Tribe, as provided 
herein, and as a relinquishment ot all his right, title 
and interest in and to the same, except in the pro¬ 
ceeds of lands reserved from allotment.” 

It will be observed that there is nothing in this act 
specifically making delivery an essential element in the 
passing of title from the United States and the Creek Na¬ 
tion to the allottee, but it does impose upon the allottee 
a concession, on his part, affecting, not his title, but the 
title to other lands; that is, by accepting the allotment 
made to him out of those lands, he shall relinquish his in- 







terest in the balance. This was a technical legal provision 
inserted in the act to absolve the Government in its ca¬ 
pacity as trustee in dividing up and alloting these lands 
in severalty which had been previously ceded to the 
whole tribe as a community, 
tribe as a community. 

It is a matter of history, and the public records will 
show, that there was strenuous opposition upon the part 
of a large number of the different tribes to having these 
lands allotted in severalty. It was for this reason that 
that provision was inserted in the Creek Agreement, be¬ 
cause in that Nation existed the strongest opposition to 
allotments. But this very provision, making acceptance 
a relinquishment of the allottee’s claim to interest in the 
other lands, instead of clarifying the work of allotting 
lands in severalty, and removing a cloud upon the title 
thereto, resulted in the very opposite effect. Many of the 
Indians, hundreds in number, remained recalcitrant and 
refused to accept their allotments or patents to the same. 
Because of their refusel to accept, and that being es¬ 
sential to clear title to the other lands, the work of fin¬ 
ishing up the affairs of the Tribe, and passing clear title 
to the allotments made, would never have been accom¬ 
plished so long as this condition remained and actual, 
personal, physical acceptance was made a requisite and a 
limitation upon the title to the other lands. For, under 
this condition, even one or two, and with greater effect 
by hundreds, in conspiracy to do so, as was actually at¬ 
tempted, could have defeated the whole work of allot¬ 
ment; the entire scheme would have failed, and the sev¬ 
eral years work of the Commission in attempting to carry 
it out would have been in vain. As the work of the Com- 




mission approached a finish, this situation confronted 
them as a paramount complication. And, therefore, it 
was remedied by a new act of Congress passed April 2b, 
1906, entitled: 

“An Act To Provide For The Final Disposition 
of the Affairs of The Five Civilized Tribes in The 
Indian Territory, and for Other Purposes.” 

This was the final act, during the existence of the 
Commission to the Five Civilized Tribes, to complete 
their work in enrolling and allotting the lands of the Five 
Civilized Tribes and, by its terms, that work was abso¬ 
lutely declared to be completed and at an end effective on 
the 4th day of March, 1907, one year after its passage. 
The Act repealed the former provision, above quoted, 
making acceptance necessary to relinquishment of title 
in the other lands and, therefore, essential to the passing 
of title to each individual allotment and substituted in 
place thereof the specific statutory declaration that full 
legal title should pass to the allottee by recordation of 
the patent issued to him. 

Section 5 of the Act of April 26, 1906, (34 Stats, at 
Large, 137, Ch. 1876) in its pertinent part is as follows: 

“_and all patents or deeds to al¬ 

lottees and other conveyances affecting lands of any 
of said tribes shall be recorded in the office of the 
Commission to the Five Civilized Tribes and when 
so recorded shall convey legal title , and shall be de¬ 
livered under the Secretary of the Interior to the 
party entitled to receive the same.” 

Section 29 of the same Act provides: 

“All acts and parts of acts inconsistent with the 
provisions of this act shall be and the same are 
hereby repealed.” 
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It will be observed that legal title is passed when the 
patent shall be recorded, and that delivery of the patent 
is made a mere duty, purely ministerial, on the part of the 
Secretary after every act is completed necessary to pass 
the legal title, without participation of .the grantee. 

In every act passed by Congress, covering a period 
of years, with regard to the allotment of these lands to the 
Indians in severalty that Congress declared and reiterated 
the plenary power of the Government to carry out this 
scheme by virtue of its capacity as guardian and trustee, 
and against the will of the Indians themselves, if for no 
other reason than because it was considered by the Gov¬ 
ernment, in its relation as trustee, and in good faith, as 
for the best interests of the individual Indians themselves. 
And it was in pursuance of that policy, and it has been up¬ 
held by the courts, that, in order to carry out the scheme, 
and prevent its defeat by a few of those to be benefited, 
allotments should be made and title passed by statutory 
enactment, regardless of acquiescence on the part of the 
allottee himself. 

And now admitting, for the purpose of argument, that, 
prior to the Act of April 26, 1906, acceptance was neces¬ 
sary before the legal title passed, it is a fact that, by the 
approval of that act, recordation of the patent was made 
operative to pass complete title, and the going into effect 
of that act did operate to pass the legal title to Thomas 
Atkins and his heir to the land in controversy and tern 
nated all authority of the Secretary of the Interior over 
the same. 

The opinion of the trial court in this case is declaratory 
of that fact and is as follows: 
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<< _Upon consideration thereof, the 

court is of the opinion that by reason of the allot¬ 
ment patents issued to Thomas Atkins and recorded 
in the year 1903, and the provisions of Section 5 of 
the Act of April 26,1906 (34 Stats. 137) the land in¬ 
cluded in said patents not being involved in contests 
at the date of the passage of said act, the legal title 
to the land covered bv said allotment patents has 
passed out of the United States and the Creek Na¬ 
tion and there was no power in the defendants after 
the passage of said Act of April 26, 1906, to cancel 
the certificates of allotment and patents issued in 
the name of Thomas Atkins, as described in the Bill 
of Complaint herein.” 

(Record, pp. 85-86). 

The Honorable Ralph E. Campbell, Judge of the 
United States District Court for the Eastern District of 
Oklahoma, held that recordation of the patent passed the 
legal title to the land conveyed in the decison entitled: 
‘‘In Re Lands of the 5 Civilized Tribes,” 199 Fed. 817- 

821, wherein he said: 

‘‘By Section 66 of the Supplemental Agreement, 
above quoted, Congress, as contemplated by the 
Atoka agreement, provided for the recording of 
land titles in the office of the Commission to the 
Five Civilized Tribes, such recording to be without 
expense to the allottees, and to have the same effect 
as other public records. Here the recording is still 
not made any part of the process by which title is 
passed to the allottee, so that until the Act of April 
26, 1906, above referred to, the legal title passed to 
the allottee upon the issuance—that is, the deliveiy 

_of patent to him and acceptance thereof by him. 

The ‘issue of patent’ was accomplished by its de¬ 
livery to and acceptance by him, whether previously 
recorded or not. The delivery and acceptance of 
the patent, like the delivery and acceptance of any 
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conveyance to land, were necessary, as the law then 
stood, to pass the legal title, and it was in contem¬ 
plation of the parties to the Supplemental Agree¬ 
ment that the allottee should not be permitted any 
part of his land before he acquired the legal title. 
But in the Act of April 26, 1906, we have seen that 
recording in the office of the Commission to the Five 
Civiized Tribes is made a prerequisite to the con¬ 
veyance of the legal title to the allottee. In that act 
it is provided that when so recorded the patent shall 
convey legal title. All former inconsistent acts or 
parts of acts are repealed. Under this act the re¬ 
cording of the patent is equivalent to its issuance 
under former acts, so far as the right to alienate is 
concerned. 

In Re Lands of the Five Civilized Tribes, 199 
Fed. 817-821. 

This is a specific and emphatic adjudgment to the ef¬ 
fect that, by the enactment of the Act of April 26, 1906, 
full legal title is conveyed by recordation of the patent; 
whereas, prior thereto, delivery and acceptance was a 
necessary prerequisite. The above quotation in its sim¬ 
ple analysis is also demonstrative of the fact that the Act 
of April 26, 1906, does not provide for a new system, a 
change in form and manner for use in the future, but it 
is to give a new effect to an existing condition, to make 
operative in a new light a prior existing practice. It is 
an amendatory act. 

Aside from the holding of the court in the above de¬ 
cision, this proposition is demonstrated conclusively by 
the fact that Section 29 of the Act of April 26, 1906, pro¬ 
vides that the former inconsistent acts or parts of acts 
are repealed. If a new system was intended to be put 
into effect, the repealing clause would not have been en- 
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acted because the former statute should have been re¬ 
tained to effect the passing of title under patents already 

recorded. 

But the language of Section 5 of the Act requires no 
interpretation as to what it means. It is a plain, positive 
statute declaring that, when the patents are recorded, the 
legal title is passed thereby without further action or 
formality. And by Section 29 the former statute making 
acceptance necessary therefor is repealed. 

We have therefore established beyond contravention, 
as a separate decisive point in this case, that, if the vest¬ 
ing of full legal title in the allottee is essential to termina¬ 
tion of the authority of the Secretary of the Interior, 
then that requirement is fulfilled by recordation of the 
patents issued to him by virtue of the provision of Sec¬ 
tion 5 of the Act of April 26, 1906, and that acceptance, 
even if essential theretofore, was not necessary after the 
approval of that act. And it being admitted that the pat¬ 
ents to Thomas Atkins were executed, approved and re¬ 
corded pursuant to law in the year 1903, the full legal 
title to the land in controversy was conveyed to him April 
26,1906, upon the taking effect of the act of that date and 
the repealing of former inconsistent acts. 

But there is a proviso attached to Section 5 of the 
Act of April 26,1906, to the effect that that provision of 
said section shall not affect any rights involved in con¬ 
tests pending before the Commissioner or the Secretary 
at the date of said act. And this proviso is invoked by 
appellants to raise an issue in this case; asserting error 
on the part of the trial court in finding that the lands pat 
ented to Thomas Atkins were not involved in such a con- 
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test and, thereby, patented to him pursuant to the sub¬ 
stantive portion of that section. It will be noted that in 
the portion of the opinion of the trial court, quoted above, 
is embodied a specific finding of fact that the land in 
controversy' was not involved in a contest pending April 
26, 1906. 

Since the question of whether or not this proviso ap¬ 
plies in this case—that is, whether the land allotted to 
Thomas Atkins was involved in a pending contest April 
26, 1906, involves the only question of fact necessary to 
be found by the court, that question may be regarded as 
the very crux of this appeal. The question of whether or 
not that statute is retroactive so as to make patents re¬ 
corded prior to the passage of the act operative to pass 
legal title we shall consider presently, but we now pass 
to the question of whether or not there was a contest af¬ 
fecting this land and assert the following third controll¬ 
ing proposition sustaining the judgment of the trial 
court granting an injunction: 

The Lands Included in the Patents Issued and Recorded 
to Thomas Atkins Were Not Involved in Any Pend¬ 
ing Contest at the Date of the Approval of the Act 
of April 26, 1906, so as to Prevent the Passing of 
Legal Title by Virtue of Said Section; and the Ac- 
Ex Parte Executive Order Which Did Not Constitute 
tion of the Commission to the Five Civilized Tribes 
in Withholding Said Patents From Delivery Pending 
an Investigation as to His Right to Enrollment Was 
an Ex Parte Executive Order Which Did Not Con¬ 
stitute a Contest Within the Meaning of the Proviso 
Attached to Section 5 of Said Act. 

Section 5 of the Act of April 26, 1906, after specifi¬ 
cally providing that legal title shall pass to the allottee 





-42— 


upon recordation of the patent, contains the following 
proviso: 

“Provided, the provisions of this section shall not 
affect any rights involved in contests pending before 
the Commissioner to the Five Civilized Tribes or 
the Department of the Interior at the date of the ap¬ 
proval of this act.” 

Therefore, the only restriction upon the passing of 
legal title when the patents were recorded was that it 
should not affect any rights involved in pending contests. 

If no contest was pending at the date of the approval 
of this act, then the statute operates without qualifica¬ 
tion, as there would be no rights to be affected thereby, 
except those of the allottee, who secures his title, and 
those of the Creek Nation and the Government of the 
United States, who granted and confirmed the title in 
him, which is the very purpose of the statute—to accom¬ 
plish that thing between those parties and consummate, 
by operation of law, the final act of a transaction be- 

tween them. 

The question of fact as to whether or not a contest 
was pending was brought into this controversy under the 
affirmative allegation of defendants’ response to the 
rule to show cause which, it was stipulated, should stand 
for and be taken as an answer to the Bill of Complaint. 
To make up an issue on this question it was provided in 
the same stipulation that complainants should amend 
their bill by interpolating paragraph IV (B) containing 
averment that no contest respecting this allotment at the 
time of, or prior to, the passage of the Act of April 26, 
1906, was pending. The allegation that no contest was 
pending being controverted specifically by defendants’ 






said answer, the facts upon which the question of whether 
or not a contest was pending is to be determined from 
the averments of that specific denial, which recites that: 

“That it is charged by the Attorney for the Creek 
Nation in the proceeding now pending before the 
defendants (it being the proceeding herein sought 
to be enjoined) (Transcript, middle of page 81) 
* * * that on or about the 11th day of July, 1916, 
a special agent of the Department of Justice dis¬ 
covered among the records and files in the office 
of the Superintendent of the Five Civilized Tribes, 
at Muskogee, Oklahoma, the original allotment cer¬ 
tificate and the patents aforesaid, made out in the 
name of said Thomas Atkins, and a record to the 
effect that the issuance of said patents was suspend¬ 
ed, that the Principal Chief of said Nation had been 
directed to retain the same, without delivery, and 
that said patents were so retained and held up by 
the order of the Commission to the Five Civilized 
Tribes duly made on May 9th, 1905, pending an in¬ 
vestigation as to the right of the alleged Thomas 
Atkins to enrollment and the right of any one in his 
name to receive any part of the lands of the said 
Creek Nation — the details and data concerning 
which more fully appear in complainant’s Exhibits 
“J” and “X;” that during all the period from said 
May 9th, 1905, to said July 11th, 1916, said records 
and papers, including said undelivered patents, were 
misplaced and their existence unknown to the of¬ 
fices of the Government; that thereupon, it appear¬ 
ing that delivery of said patents had been inten¬ 
tionally withheld pending investigation, and that 
title to the land involved being still in the Creek 
Nation and the United States, notice to all interested 
parties, including the complainants, was duly given 
of the pendency of the proceeding herein sought to 
be enjoined.” 

(Record, middle of page 82). 


The above are the only facts alleged as showing, or 
approaching a showing, of a contest or controversy of 
any kind relating to the lands patented to Thomas Atkins. 

The facts going to sustain the defendants’ averments 
in this regard are included in the Agreed Statement of 
Facts which, for the purpose of argument, we will con¬ 
cede proves that delivery of said patents was, in 1905, 
(2 years after execution, approval and recordation there¬ 
of) suspended pending an investigation by the Dawes 
Commission as to the right of Thomas Atkins to enroll¬ 
ment. 

However, we will state at this point that we do not 
admit, even for the purpose of argument, that there is 
any record showing that notice or summons was ever is¬ 
sued to Thomas Atkins or any person representing him, 
or that any attempt was made to join issue, bring in the 
interested parties, the Creek Nation and Thomas Atkins, 
or to do anything more than institute a purely adminis¬ 
trative and ex parte investigation, in contra-distinction 
to a contest in any sense that can be attributed to that 
term. Nor do we admit that subsequent to the order 
holding up the delivery of said patents, said patents were 
not returned to the Principal Chief to be delivered; or 
that said patents were not in fact delivered to some per¬ 
son purporting to represent Thomas Atkins, nor do we 
admit that the place in which said patents and said allot¬ 
ment certificate were found did not evidence that deliv¬ 
ery thereof was intended, or had been made. Nor do wo 
admit that said papers and documents had actually been 
in the place where they were found or in the hands of the 
Superintendent to the Five Civilized Tribes all of the 






time from May 9th, 1905, to July 11th, 1916. 


But, to return to our argument. 

The evidence referred to which is depended upon 
by appellants as showing a contest may be summarized 
as follows: 

Exhibits “L” and “M”: Copies of the original 
deed to Thomas Atkins upon the back of one of which 
is the notation: “Hold up. See Index .’ 9 

Exhibit “N”: A copy of page 16 of the index and 
record of delivery of deed; opposite the name of Thom¬ 
as Atkins, appears the following: 

“Hold for investigation. Said to have died 
in 1878. Is relative of Chaney Trent. Reported 
by Judge J. R. Thomas. Returned to Dawes Com¬ 
mission 5-10-1905. (Messenger). Right to enroll¬ 
ment pending.” 

It is apparent from the above that the holding up of 
the patents to Thomas Atkins and the investigation in¬ 
tended was precipitated and based upon informatfon 
given to the Principal Chief by Judge J. R. Thomas. 
In this connection it should be noted that at that time 
the rolls of citizenship in the Creek Nation were not 
public and neither the Principal Chief nor Judge J. R. 
Thomas had access to the same so as to know who the 
name “Thomas Atkins” referred to. There was a 
statute in effect at that time making it a penalty for 
anyone to obtain copies of the rolls of citizenship, ex¬ 
cept the Commission to the Five Civilized Tribes, the 
Commissioner of Indian Affairs and the Secretary of 
the Interior. This is not a matter of record in this 
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case, but the statute being a matter of public record 
may be referred to. 

It should also be noticed that the Thomas Atkins 

referred to by Judge Thomas died in 1878 and was a 

relative of Chaney Trent’s. Therefore, he could not 

have intended to make any report concerning Thomas 

Atkins, son of Minnie Atkins, enrolled as 10 years of 

age. The contents of this notation taken in connection 

with Exhibit “C” of the agreed statement of fact shows 

that Judge Thomas was under the impression that the 

name “Thomas Atkins” referred to an Indian who 

figured in an enrollment controversy concerning one 

Chanev Trent who claimed to be a descendant of that 
* 

Thomas Atkins, a well-known Creek citizen and captain 
of a company of Light Horse. Exhibit “C” also shows 
that Judge Thomas had his office adjoining that of 
Pleasant Porter, Principal Chief of the Creek Tribe. 

“Exhibit “0”, a letter dated May 9th, 1905, by the 
Commissioner in charge to the Chief Clerk of the Creek 
Land Office directing suspension of action in the mat¬ 
ter of issuing deeds to the heirs of Thomas Atkins, de¬ 
ceased, until further advice. And a notation on the 
enrollment certificate of Thomas Atkins as follows: 

“E. B. Miller, Chief Clerk, Land Office, letter 
of May 9th, 1905, from the Commissioner to the 
Five Civilized Tribes, directing action be suspend¬ 
ed in matter issuing deeds to heirs of No. 1.” 

(No. 1 refers to Thomas Atkins, Creek Roll No. 7913.) 

Exhibit “B”: A letter dated May 9th, 1903, by the 
Commissioner in charge to one Will Robinson inquir¬ 
ing as to the whereabouts of Minnie Atkins, the mother 
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of Thomas Atkins, to which said Robinson replied that 
he did not know. 

Exhibit “Q”: A letter of the same date to Noah 
Gregory inquiring about the date of the death of said 
Thomas Atkins. 

Exhibit “R”: A letter written by Tams Bixby, 
Chairman of said Commission, to the Chief Clerk of 
the enrollment division dated May 11th, 1905, advising 
him that the deeds to Thomas Atkins were held up pend¬ 
ing further instructions. 

Exhibit “S”: An entry of the index to the hold up 
book containing the name of Thomas Atkins and re¬ 
ferring to page 124 of that book. 

Exhibit “T”: Copy of page 124 of that book stat¬ 
ing that the patents to Thomas Atkins were ordered by 
the enrollment division on account of the question as 
to the citizenship of Thomas Atkins; and that the deeds 
had been returned by the Principal Chief on May 10th, 
1905, and the enrollment division had been notified 
thereof May 11th, 1905. 

“Exhibit “U”: An entry from the index to the 
“M” journal containing the name of Thomas Atkins 
and referring to page 113 of that book. 

Exhibit “V”: A copy of page 113 of that book 
to the same effect as Exhibit “T” supra. 

It i*s to be noted that all of the above records were 
made simultaneously, that is, between the dates of May 
9th and May 11th, 1905, and that all of them were 
based upon, and the result of, the notice given the Com¬ 
mission by the Principal Chief as to the information 
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he had received from Judge J. R. Thomas concerning 
an entirely different Thomas Atkins, a prominent Creek 
citizen who died 24 years before the rolls were made 
up. All of the entries were made in sequence and as a 
matter of pure routine following from the same source. 

But regardless of the question as to confusion of 
identity, the records in evidence do not show a contest 
and do show nothing more than executive action of the 
Commission in regard to a contemplated investigation 
which was never carried out. No notice of the action 
of the Commission was given to anyone. 

In connection with the contention of the appellants 
that the deeds were never delivered to any one we refer 
to the letter from the Superintendent for the Five Civ¬ 
ilized Tribes to the Commissioner of Indian Affairs 
wherein he states that it appears from a report of the 
Creek Tribal Attorney of October 17th, 1914, to the 
Commissioner of Indian Affairs that said deeds had 
recentlv been delivered. (Record, page 61.) 

Pursuant to the showing made by the evidence in the 
agreed statement of facts, the question is presented as 
to what constitutes a contest within the meaning of the 
proviso of Section 5 of the Act of April 26, 1906, and are 
the above facts, if proven, sufficient to show such a con¬ 
test so as to preclude the passing of legal title to this 
allotment, by operation of law, under said act. 

To determine this question comprehensively, it is es¬ 
sential to review, in general terms, the procedure fol¬ 
lowed, and the conditions that arose, in the making of 
allotments and passing of title to the same. 
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By Section 11 of the Act of June 28th, 1898, commonly 
called the Curtis Act, enrollment as a member of the tribe 
was a prerequisite to allotment; and by the same section 
and by Section 3 of the Original Creek Agreement, Act 
of March 3rd, 1901 (31 Stats. 861) each citizen, so en¬ 
rolled, was given a preference right to select, as his allot¬ 
ment, lands held by him as a home, or upon which he had 
made improvements. 

By Section 5 of said Original Creek Agreement, cit¬ 
izens, who had in actual cultivation lands in excess of 
what he and his family were entitled to take were per¬ 
mitted to sell such excess to other citizens, who, there¬ 
upon, had a preference right to select lands so as to in¬ 
clude such improvements. 

A citizen desiring to avail himself of this preference 
right appeared before the Commission and filed his selec¬ 
tion for certain specific lands. 

Section 5 of the Supplemental Agreement, Act of 
June 30, 1901 (32 Stats. 500) provides that, should the 
land including a citizen’s home and improvements have 
been selected by another citizen, the citizen having the 
preference right thereto should be permitted to file with¬ 
in 90 days a contest against the citizen having previously 
selected the same and shall not be prejudiced therein by 
lapse of time or any provision of law or rules and regula¬ 
tions to the contrary. 

By Section 4 of said Supplemental Creek Agreement, 
exclusive jurisdiction is conferred upon the Commission 
to the Five Civilized Tribes to determine, under the di¬ 
rection of the Secretary of the Interior, all controversies 
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arising between citizens as to their rights to select cer 
tain tracts of land. 

‘ i Thereupon summons was issued and served 
upon the party making the first selection, and the 
case was tried before the Commission to the Five 
Civilized Tribes, as contests in the Land Office are 
ordinarily tried, and a judgment entered adjudging 
which of the parties was entitled to the land in allot¬ 
ment. From this judgment an appeal could be pros¬ 
ecuted to the Commissioner of Indian Affairs and 
from the Commissioner of Indian Affairs to the 
Secretary of the Interior.” 

Bledsoe, Indian Land Titles, 

Second Edition, page 39. 

“In making his selection the member of the Tribe does 
all that is required of him to perfect his title. Such selec¬ 
tion, therefore, and the acceptance of the same by the De¬ 
partment officials, operates to pass equitable title to the 
allottee and to segregate the lands from tribal owner¬ 
ship and convert the same to immediate ownership. All 
proceedings, subsequent to the selection, completing seg¬ 
regation and passing legal title , relate back to and are ef¬ 
fective as of date of selection.” Bledsoe, Indian Land 
Tribes, Second Edition, pp. 39-40. See also, Mullen v. 
United States , 224 U. S. 448, 56 L. Ed. 834-841; Ballinger 
v. United States, 216 U. S. 240, 54 L. Ed. 464; Wallace v. 
Adams , 143 Fed. 716. 

By Section 19 of the Supplemental Creek Agreement, 
each citizen, as soon as he shall have made his selection 
of allotment and received his certificate therefor, was 
to be placed in immediate possession of his land and pro¬ 
tected in such possession by the Secretary of the Interior. 

Section 23 of the Original Creek Agreement provides: 
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“Immediately after the ratification of this agree¬ 
ment by Congress and the Tribe, the Secretary of 
the Interior shall furnish the Principal Chief with 
blank deeds necessary for all conveyances herein 
provided for, and the Principal Chief shall there¬ 
upon proceed to execute in due form and deliver to 

each citizen who has selected or mav hereafter select 

* 

his allotment, which is not contested, a deed convey¬ 
ing to him all right, title and interest of the Creek 
Nation and of all other citizens in and to the lands 
embraced in his allotment certificate ***** All 
conveyances shall be approved by the Secretary of 
the Interior, which shall serve as a relinquishment 
to the grantee of all the right, title and interest of 
the United States in and to the lands embraced 
in his deed.” 

At this point it will be observed, from what precedes, 
that, after selection has been made and approved and 
the allotment certificate issued, the full equitable title is 
passed to the allottee and he immediately becomes vested 
with the absolute right to patent, unless his selection 
shall be contested. 

“The allotments were made when the proper se¬ 
lection had been designated and the Commission had 
approved them by the issuance of the certificates of 
allotment. They were subject to contest within the 
nine months ’ period provided by statute but if no 
successful contest was waged, upon the expiration of 
that period the right to patent was absolute * * * * 
Nothing but the ministerial duty remained to be per¬ 
formed, that of the issuance of patents to the allot¬ 
tees.’ ’ 

United States v. Dowden , 

220 Fed. 277-280. 

We point out that the only contest provided for and 
mentioned, or even contemplated, by any of the statutes 
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relating to allotments of land was the contest provided 
for on the part of other individual allottees asserting 
claim to the same land. That is the contest that was re¬ 
quired to be filed within a 9 months’ period. (In the 
Creek Agreement, 90 days was originally provided for 
filing contests, but this was changed to 9 months by one 
of the subsequent statutes.) 

It was further provided by Section 23 of the Original 
Creek Agreement as follows: 

‘‘All deeds, when so executed and approved, shall 
be filed in the office of the Dawes Commission, and 
there recorded without expense to the grantee, and 
such records shall have like effect as other public 
records.” 

This is the recording statute under which all patents 
after execution and approval were recorded and, while it 
did not specifically make recordation, at that time, an 
element in the passing of title, it did make the records 
of the Dawes Commission official public records having 
like effect as other public records and giving notice of a 
vested title to all the world. 

And finally we have the ultimate statute enacted by 
Congress, namely: Section 5 of the Act of April 26, 
1906, by which such recordation of the patent deeds 
was expressly made operative to pass full and final 
legal title. 

We have set forth above all of the acts and proceed¬ 
ings in the course of making allotments and passing 
of title and restrictions upon the same, as provided 
by law; and all of the provisions relating to and defin¬ 
ing contests. 











It is manifest therefrom that the only contest in 
form, substance and manner that in any way effects, or 
relates to, the allotment to citizens and investiture of 
their title is a land contest between citizens and as to 
their individual personal rights. 

This answers the query then as to what constitutes 
a contest within the meaning of the proviso to Section 
5 of the Act of April 26, 1906, which passes legal title 
when the patents shall be recorded. The contest re¬ 
ferred to does not, and could not, intend an ex parte in¬ 
vestigation as to enrollment rights instituted by the 
Commission to the Five Civilized Tribes, or the Depart¬ 
ment of the Interior or the Creek Nation. 

An investigation, such as is contended by appellants 
was instituted as to the right of Thomas Atkins to en¬ 
rollment, could not mean, or be classed as, the same 
thing as a contest relating to the allotment of land. A 
land contest and a controverted right to enrollment are 
entirely separate and distinct things. True, the right 
to allotment originally depended upon the right to en¬ 
rollment; but, after the right to enrollment was once 
adjudged by the Dawes Commission, and approved by 
the Secretary of the Interior, and an enrollment certifi¬ 
cate duly issued, a contention as to that right to enroll¬ 
ment would not come within the purview of the stat¬ 
utory provision relating to allotment land contests. 

In Stephens v. Cherokee Nation , 174 U. S. at page 
488, 43 L. Ed. 1056, Mr. Chief Justice Fuller stated: 

“It may be remarked that the legislation seems 
to recognize, especially the Act of June 28th, 1898, 
a distinction between admission to citizenship, 
merely, and the distribution of property to be sub- 




sequently made, as if there might be circumstances 
under which the right to share in the latter would 
not necessarily follow from the concession of the 
former. ,, 

But aside from the strict interpretation of the sta¬ 
tutes as to the particular nature of contests intended, 
it is to be noted that any contention as to the right of 
enrollment that might or could be raised would be passed 
upon and determined by the Commission in its quasi¬ 
judicial capacity. It could not; be said that, in so doing, 
the Commission would become a contestant with the 
citizen as an adversary. If any question as to the 
right of enrollment, arose and was necessary to be de¬ 
termined by adversary proceedings, they would be in¬ 
stituted by the Creek Nation as one party in interest 
and the claimant as the other and then determined ju¬ 
dicially by the Commission sitting as a tribunal having 
exclusive jurisdiction over the controversy. 

An appeal was provided for from the judgment of 
the Commission, in enrollment matters, to the United 
States Court of the Indian Territory, and, from that 
court, direct to the Supreme Court of the United States. 
In all citizenship cases jurisdiction was conferred upon 
those courts in enrollment cases and great numbers of 
such controversies were carried through and decided by 
the Supreme Court of the United States. (Steph¬ 
ens v. Cherokee Nation , supra.) Surely, it cannot 
be contended that these enrollment cases, in which 
appeals were allowed to the highest court of the United 
States, are to be classed in the same category as land 
contests for which an entirely separate and different 
procedure was provided through appeal to the Com- 








missioner of Indian Affairs and from the Commissioner 
of Indian Affairs to the Secretary of the Interior. 

In the case of United States v. Dowden, 220 Fed. 
277, decided January 4th, 1915, the Secretary of the In¬ 
terior’s power to cancel an allotment selection and seg¬ 
regate the land selected for a townsite was in contro¬ 
versy. The Government attempted to show that the 
title had not passed, because a contest had been insti¬ 
tuted within the 9 months’ period. The court found 
from the evidence that a contest had been instituted at 
one time by another citizen, but that she had withdrawn 
her contest, and that the Commission, after taking evi¬ 
dence, dismissed the same. The Government then at¬ 
tempted to show a pending contest by reason of the 
filing of a petition within the 9 months’ contest period 
for a reservation of the land for a townsite. The court 
held that the Secretary’s action in cancelling the allot¬ 
ment and segregating the land for townsite purposes 
after the allotment certificate had been issued was pure¬ 
ly an executive action and did not constitute a contest. 

The court said: 

“A further suggestion is made that the filing 
of a petition before the Commission within 9 
months from the selection of the allotment, asking 
for a reservation of a townsite on this land, in ef¬ 
fect also was a contest of the claim of allotment; 
but there is no evidence that notice of this petition 
was given to the allottees or to Dowden, and the 
action of the Secretary appears to have been an 
executive order.” 

United States v. Dowden, 220 Fed. 280. 

i 

This decision supports our argument that a mere 
executive order contravening the title of an allottee, 
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even though made within the 9 months’ period provided 
bv law, does not constitute a contest so as to prevent 
the passing of title. 

The rule applies more strongly in our case, because, 
not only was no notice given by the Commission, but no 
affirmative action was taken. An investigation was 
contemplated but not consummated. “No one moved 
in the matter.” (Appellant’s brief, page 8.) 

At this point, it is appropriate to consider the sig¬ 
nificance of the term “pending” as used in the proviso 
to the statute under consideration, keeping in mind the 
fact that the only showing with relation to a contest 
is the executive order of the Commissioner to the Five 
Civilized Tribes to hold up delivery of the patents to 
Thomas Atkins pending an investgation as to his right 
to enrollment. No notice was served upon any person 

and to proceedings were instituted pursuant to said 
order. 

“The word ‘ pending ’ as applied to proceedings 
in saving clauses, is used in the general sense of 
commenced and not terminated, and not in the tech¬ 
nical sense in which the expression ‘lis pendens ’ is 
usually understood; but it has been held to apply 
only to actions in which there are different parties 
having conflicting interests, and, therefore, not to 
include ex parte proceedings.” 

36 Cyc. 1232. 

A pending contest within the meaning of the proviso 
to Section 5 is therefore not a contest contemplated, or 
threatened, or contingent upon a previous investigation, 
even if the Commission, in its administrative capacity, 
could institute a contest and become a party thereto, 






while at the same time acting as judge thereof. A 
pending contest is a contest with adverse parties, hav¬ 
ing conflicting interests, before a disinterested tribunal, 
actually commenced but not terminated. A mere execu¬ 
tive investigation without notice or adversary—ex parte 
in every way—is not sufficient to constitute, and does 
not constitute, a pending contest so as to come within 
the operation of a statutory saving clause. 

But, for the purposes of this case, the most impor¬ 
tant, as well as the mest effective basis for determining 
whether the land in controversy was involved in a con¬ 
test on April 26, 1906, is from the evidence itself. 

The agreed statement of facts upon which the trial 
court made its decision herein contains a true copy of 
the Rules of Practice governing land contests, approved 
by the Secretary of the Interior July, 1899, and adopted 
and used by the Commission to the Five Civilized Tribes 
with reference to land contests in the Creek Nation 
(Transcript, pages 89 and 90.) 

These Rules of Practice were jurisdictional and are 
analogous to Code Procedure in our state courts. 

A contest could be initiated, only, by an adverse 
claimant, by applying for the same land and filing a 
complaint with the Commission stating his grounds 
therefor. 

A summons and notice of contest was thereupon 
served upon the contestee either personally or, if he 
could not be found, by publication. The defendant had 
the option of demurring or filing an answer. After the 
issues were made up a trial was had before the Com¬ 
mission and testimony was taken upon which a formal 


judgment was rendered. From the judgment of the 
Commission appeal was allowed to the Commissioner of 
Indian affairs and from the Commissioner to the Sec¬ 
retary of the Interior. * 

Contests could be Initiated only within 90 days (aft¬ 
erwards changed to 9 months) from the date of the 
original application for the land in controversy. 

A contest respecting allotments and affecting the 
title to lands of the Five Tribes was therefore a defi¬ 
nitely defined thing. 

It could be instituted only in accordance with estab¬ 
lished rules of practice; notice was required to be given, 
either personally or by publication, to the party af¬ 
fected; the Commission to the Five Tribes had exclu¬ 
sive original jurisdiction over the same; the Secretary 
of the Interior had appellate jurisdiction only after 
judgment was rendered by the Commission. 

A mere executive order of the Commission holding 
up the delivery of the patents to Thomas Atkins pend¬ 
ing an investigation, after the allotment was made and 
approved and the patents executed, approved by the 
Secretary and recorded, (and this happening two years 
after such recordation and without any notice to the 
allottee or his representatives, or any adversary pro¬ 
ceedings whatsoever) did not, therefore, constitute a 
contest within the purview of any existing law, custom, 
rule or condition relating to the affairs of the Commis¬ 
sion to the Five Civilized Tribes. 

We will digress at this point to suggest that the order 
holding up the delivery of the patents to Thomas Atkins 
pending an investigation was made two years after those 





patents were issued and recorded—while a contest was 
required to be commenced within 9 months. After that 
period had passed the allottee’s equitable title was con¬ 
firmed in him and no adverse rights could be established 
to be effected by the passing of legal title. After this 
period had passed, the only method by which an allottee’s 
rights could be contested, as we have shown by the de¬ 
cisions in the Ballinger case, the Dowden, the Schurz case 
and the Mullen case, was by a direct proceeding in a court 
of equity. Therefore, even if the investigation contem¬ 
plated by the Commission had been pursued to a conclu¬ 
sion unfavorable to Thomas Atkins, it would have been 
necessary to, then, start a suit or contest, based upon the 
results of that investigation, so as to subject his land to 
the operation of the proviso to Section 5 of the Act of 
April 26, 1906. No such contest or controversy was ever 
started. 

As direct and positive evidence that the proviso to 
Section 5 of the Act of April 26, 1906, was intended, and 
does, relate to allotment contests between individuals, as 
above defined, and not administrative investigation of 
citizenship questions, as claimed by appellants; we point 
to Exhibit “B” of the agreed statement of facts (Tran¬ 
script, page 90), consisting of a certified copy of a docu¬ 
ment on file in the office of the Superintendent to the 
Five Civilized Tribes at Muskogee, Oklahoma, which is 
a memorandum prepared in the office of the Commis¬ 
sioner to the Five Civilized Tribes and forwarded by said 
office to Tams Bixby, then Commissioner to the Five Civ¬ 
ilized Tribes, to be used by him before the Senate Com¬ 
mittee having under consideration the bill which after¬ 
ward became the Act of April 26, 1906. 
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Tli is memorandum refers to page 5, Section 5, lines 
5 to 10 inclusive, of said bill, comprising the provision 
making recordation of patents to allottees the final act 
necessary to pass full legal title—exactly as said section 
stands in the act as finally passed and approved. 

This memorandum shows conclusively the reason for 
the proviso that was attached to Section 5 of the Act and 
that the “contests pending referred to therein, meant 
allotment contests between individuals. 

It also shows that this statute was being enacted to 
repeal, and act as a curative measure for, the then exist¬ 
ing law making acceptance of patents necessary to pass 
title. 

The facts evidenced thereby may be summarized as 
follows: 

1. Section 5 of the proposed bill would have the ef¬ 
fect of passing legal title in every case where patents 
had been previously recorded. 

2. Numerous contests were still pending between 
allottees affecting lands for which patents had been is¬ 
sued and recorded. 

3. Section 5 would therefore automatically detei 
mine by this operation every such contest, unless a sav¬ 
ing clause were inserted. 

4. A proviso was necessary to limit the operation of 
Section 5 so as to pass title to those lands, where patents 
had been previously recorded but not delivered, only 
where the same were not involved in contests. 

5. Section 5 of the act, as finally approved, con- 


y 








tains such a proviso. 

6. The proviso was suggested to prevent injustice 
to individuals, and to restrict the law from operating 
against a contesting citizen without allowing him a hear¬ 
ing. 

It is important to notice that in all the statutes relat¬ 
ing to these matters the only contest referred to, pro¬ 
vided for, or considered are land contests between allot¬ 
tees. That there is a distinction between citizenship ques¬ 
tions involving the right to enrollment and allotment 
questions involving the title to land we have already 
pointed out. An investigation as to the right of Thomas 
Atkins to enrollment, even if terminated adversely to 
him, would not in any way affect his title to the land pat¬ 
ented to him or bring that title within the operation of 
the proviso to Section 5 of the Act of April 26, 1906. His 
right to enrollment might have been investigated by the 
Commission and resulted in an adjudication cancelling 
his citizenship in the Creek Nation and striking him from 
the rolls without affecting his title to the land. If such 
a decision had ever been reached and judgment to that 
effect been entered by the Commission, he would have 
had the right of appeal to the United States Court for 
the Indian Territory and from that court to the Supreme 
Court of the United States before his right to citizenship 
would have been finally determined, and then, after his 
every legal remedy had been exhausted and right to en¬ 
rollment denied him, a separate proceeding based thereon 
would have been necessary to cancel and expunge his title 
to the land. Because one result might have been obtained 
upon the basis of the other, does not connect the two so 
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as to accomplish a defeat of the land title by contem¬ 
plated proceedings with regard to the enrollment ques¬ 
tion, and enrollment questions had no bearing upon the 
title involved in land questions so as to make operative 
the proviso to Section 5 ot the Act ot April 26, 1906. 

We submit, therefore, that this allotment was not in¬ 
volved in any contest pending on April 26, 1906. 

The Act of April 26, 1906, Is Retroactive so as to Pass the 

Legal Title by Operation of Law at the Date of Its 

Approval Under Patents Executed, Approved and Re¬ 
corded Previous Thereto. 

The patents to public lands were recorded in the 
month of May, 1903. 

To those having first-hand knowledge of the affairs 
relating to the allotment of these Indian lands, especially 
at the time this act was passed, it is known that the Act 
of April 26, 1906, making recordation of the patents op¬ 
erative to pass the legal title, must necessarily be retroac¬ 
tive, was intended so to be, and was passed to operate 
retroactively; for, otherwise, it would create an incon¬ 
gruity in the matter of Indian land titles of Oklahoma 
which would leave the purpose of the Government in 
making allotments in severalty entirely unfulfilled. 

If Section 5 of the Act of April 26,1906, is not retroac¬ 
tive so as to affect all the patents recorded in the office 
of the Commission, then there exists two classes of titles 
in Eastern Oklahoma—one, a title by record, and, an¬ 
other, a title contingent upon facts necessary to be in¬ 
vestigated and proved in every transaction involving 
lands of that class—that is, whether the patents were de- 









livered and accepted by the original allottee. This was 
not intended by Congress or by the Commission in secur¬ 
ing the passage of that act. 

All patents issued by the Commission are recorded 
pursuant to law from the first to the last; and these rec¬ 
ords are specifically made public records having the same 
force and virtue as other public records. If these records 
are effective to show title for some and not for others, 
dependent upon the date of recordation, then throughout 
all succeeding ages a valid title can be conveyed only 
upon proof of actual acceptance of the patent by the orig¬ 
inal allottee. An abstract of title covering only matters 
of record will not be able to show title, or be effectiv 1 
upon which to pass upon the same, because acceptance is 
not a matter of record and cannot be shown except by 
extrinsic proof. 

Or, if the act is not retroactive, then it is necessary for 
thousands of land suits to be immediately brought in th 
courts of Oklahoma to quiet title in the present holders 
and have their titles confirmed upon proof that the orig¬ 
inal allottees, whose patents were recorded prior to the 
act, actually accepted their patents upon manual delivery 
thereof. 

It is a fact of common knowledge that the great ma¬ 
jority of patents in the Creek Nation were withheld from 
delivery and remained in the hands of the Principal Chief 
until about the year 1912. Delivery was then attempted 
to be made and in many cases was accomplished. But 
about two thousand patents could not be delivered and 
there are still many hundreds undelivered which were 
recorded prior to April 26th, 1906. 




If the act is not retroactive, then title to these lands 
has not passed and the allottees concerned cannot be con¬ 
sidered as being vested with title to the lands they claim, 
or as having relinquished their community right, title 
and interest in and to the other lands of the Tiibe. The 
result is an existing chaos in regard to all Creek land 
titles in Oklahoma, for, the allottees who have not ac¬ 
cepted their patents have not the title to their allotments 
and all the other titles in the Creek Nation are beclouded, 
because not released from the claims of title in commun¬ 
ity. Delivery is not a matter of record as to the great 
majority of patents, nor was it required to be made a 
matter of record in any case. It is a matter of public 
record and of such current general knowledge that we 
believe the court will take notice of the fact that 
in thousands upon thousands of land transactions 
covering a period o ten years and involving not 
only valuable oil lands, but the estates of the 
poorest people of the nation, titles have been passed 
and confirmed (in many cases with the approval of the 
Secretary of the Interior) upon the authority of the rec¬ 
ords of the Dawes Commission showing recordation of 
the patents involved prior to the Act of April 26, 1906, 
without regard to the time of recordation and without 
regard to any question of delivery or acceptance. The 
mere record itself, together with the Act of April 26, 
1906, making that pass legal title was sufficient. Are all 
of these transactions illegal ? Is chaos and ruin to be the 
order now? If the Government of the United States can 
repudiate its own acts, and the Acts of Congress, by as¬ 
serting that the Act of April 26, 1906, is not retroactive 
as an amendatory measure making delivery unnecessary 
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where the patents are recorded, that will be the result. 
But that was not the intention of Congress and it will not 
be countenanced by the courts. 

This question as to whether or not the act is retroac¬ 
tive arises from the provisions of Section 23 of the Orig¬ 
inal Creek Agreement, approved March 3,1901 (31 Stats. 
861) to the effect that “any allottee accepting such deed 
shall be deemed to assent to the allotment and convey¬ 
ance of all lands of the Tribe, as provided herein, and 
as a relinquishment of all his right, title and interest 
in and to the same, except in the proceeds of lands re¬ 
served from allotment.” 

Because acceptance of the deed on the part of the al¬ 
lottee was necessary to cancel his interest in the remain¬ 
ing lands, it is argued that such acceptance was nece° 
sary to complete his legal title to the allotment. 

We have already shown in earlier parts of this brief 
that acceptance of the deed prior to April 26, 1906, wa r 
only necessary to secure such relinquishment and com¬ 
plete the legal title; that the passing of the equitable title 
was not dependent upon acceptance; and that the Secre¬ 
tary retained no power to cancel the deeds even, thougl 
unaccepted, because the right to accept was vested, and 
only the ministerial duty of making delivery remained in 
the Secretary. 

Let us concede, for the purpose of argument, that 
prior to April 26,1906, acceptance was actually necessary 
to pass the legal title and terminate the Secretary’s au¬ 
thority. This condition existed then until the Act of 
April 26, 1906, was passed to remedy it. What, then, 
was intended to be accomplished by this act? It is on- 
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titled: “An Act to Provide for the Final Disposition of 
the Affairs of the Five Civilized Tribes in Indian Ter¬ 
ritory, and for Other Purposes. ” 

It is a matter of historical record, and has been often 
commented upon in judicial decisions, that the efforts of 
the Commission in allotting these lands in severalty was 
handicapped through opposition of large numbers of cit¬ 
izens of the Tribes themselves. They e 
and refused to participate or assist the Commission in 
its work, insisting upon retaining the lands in community 
pursuant to tribal custom. In one case this opposition 
took the form of concerted opposition resulting in open 
belligerency on the part of one branch of the Creek Na¬ 
tion, giving rise to what is known as the “Snake Upris¬ 
ing.’ J These recalcitrant members refused to accept their 
allotments and relinquish their claim of title to the com¬ 
munity lands of the tribe. For this reason, as well as 
the additional reason of physical impossibility to make 
separate personal delivery in every case, as the work of 
the Commission approached a close, it was disclosed that 
the requirements making delivery and acceptance neces¬ 
sary to pass each title and clear all other titles was im¬ 
practicable. Some other method was necessary to finally 
dispose of the allotted lands and close up the affairs of 
the Commission. 

The United States of America by Acts of Congress 
repeatedly declared its plenary power to allot these lands 
and enforce its policy in this respect. See Stephens v. 
Cherokee Nation , 174 U. S. 446, 43 L. Ed. 1041, et seq. 

When the Act of April 26, 1906, was passed, 
Congress legislated pursuant to this power, ana 
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because of the knowledge that many Indians would never 
accept their deeds or acquiesced in their allotments. For 
this purpose, as stated in the title to the Act of April 26, 
1906, it was enacted that, when the patents were recorded 
that should operate to pass the legal title. As a previous 
act had required the recordation of all patents and they 
had been so recorded, the effect of the act was to pass 
legal title to all those allotments, and thus close up the 
affairs of the Commission. This was a curative act 
passed upon the recommendation of the Commission, 
which was declared to be the “eyes and ears” of Con¬ 
gress in carrying out the policy of the Government in 
this respect. (Woodward v. De Graff envied, 238 U. S. 
284). 

It was the declaration of a condition existing, from 
and after the approval of the act, rather than the enact¬ 
ing of a new system for the future. The title to the act 
above quoted is declaratory of this fact. The Act of April 
26, 1906, gave a new effect to that which had already 
been done in recording all patents in the office of the 
Commission as a matter of public record. The Commis¬ 
sion had been in operation for many years prior to this 
time. Its work was all but completed, it was merely the 
final disposition, the closing up and making effective its 
work, that was sought to be accomplished. It is a 
statute containing a grant of the legal title to lands em¬ 
braced in a deed previously recorded and in lieu of the 
grantee’s community interest in other lands. Recorda¬ 
tion was a condition necessary to make the act effective 
in its granting clause and, if that condition was fulfilled 
the title was conveyed on that date. Although the con- 
the title conveyed. 
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The very proviso attached to Section 5 of the Act of 
April 26, 1906, shows that that act was intended and con¬ 
sidered to he retroactive. This proviso saves from op¬ 
eration of the act, making recordation pass legal title, 
those lands involved in pending contests. 


In this connection it should be observed that the only 
way contests “pending,” at the date of the act, could 
possibly be affected by its operation would be by passing 
title under patents which had been already recorded. If 
the act did not operate retroactively to pass title under 
those patents, this proviso would not have been neces¬ 
sary. 


This is confirmed by Exhibit “ B” of the agreed state¬ 
ment cif facts (Transcript, page 90) which has been 
heretofore referred to. When this act was under con¬ 
sideration before the Senate Committee a memorandum 
prepared in the office of the Commissioner to the Five 
Civilized Tribes was forwarded by said office to Tams 
Bixbv, then Commissioner to the Five Civilized Tribes, 
to be used by him before the Senate Committee with re¬ 
spect to this act. In this memorandum, it was said: 


“There are numerous contests pending before this 
office at the present time affecting land embraced 
in allotment patents heretofore executed, approved 
and recorded, but which have not been delivered 
and are being held in this office pending determina¬ 
tion of such contest cases. 

“// Section 5 as now prepared , becomes a law , 
full legal title will vest in the allottee in every case 
when patent has been executed , approved and re¬ 
corded. 


“Under existing law, a further step has been nec- 
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essary before full legal title vested in the grantee. 
It has been necessary that the patent should be de¬ 
livered and accepted by the individual allottee. For 
that reason it has not been thought necessary in the 
past to have these allotment patents cancelled prior 
to the determination of the contest case. If some* 
such action is not taken, however, before this pro 
vision becomes a law, a grave injustice in many cases 
will be done against the contestant in these con¬ 
test cases. The contests would he immediately de¬ 
termined by law without any hearing being allowed 
the interested parties.” 

The memorandum then goes on to recommend either 
that all patents already recorded and involved in con¬ 
tests be cancelled before the act should take effect so 
as to prevent them from passing title; or, the adoption 
of a proviso to be attached to the section saving from 
its operation those patents previously recorded which 
were involved in contests. The act as finally approved 
contains such a proviso. 

We submit that this proviso itself clearly and con¬ 
clusively proves that the act was intended to operate 
and does operate retroactively. 

This memorandum of the Commission effectively 
shows the interpretation that was placed by it upon 
Section 5 of the Act, and the purpose and effect of the 
proviso. 

Both the substantive portion of the section and the 
proviso were considered by the Commission from the 
standpoint of the statute's retroactive operation. This 
amounts, not only to contemporaneous construction 
placed upon the statute by the Government officials 
charged with its execution, but it shows acceptance and 
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ratification of that construction by Congress itself in 
enacting the statute by attaching the proviso upon the 
recommendation of the Commission. 

And regardless of whether the proviso was actually 
attached upon recommendation of the Commission and 
pursuant to its interpretation of the Act, the written 
memorandum is evidence of the highest order as to the 
contemporaneous construction given the act by the Com¬ 
mission. 

We believe it to be an historical fact, at least within 
the Creek Nation, that thousands of transactions 
of transactions involving millions of dollars have 
been made in reliance upon the construction 
given the Act as to its retroactive effect. The records 
of the Dawes Commission showing recordation of pat¬ 
ents to allotments have been relied upon as sufficient 
confirmation of the legal title to lands which have been 
conveyed again and again. The records of the Com¬ 
mission have been re-recorded in all the various coun¬ 
ties within the Creek Nation and from those records 
abstracts of title are approved and relied upon and 
vested rights of incalcuable value have grown up under 
the construction given the act as to its retroactive op¬ 
eration. 

With relation to judicial interpretation of an 
act that has been contemporaneously construed by the 
officers charged with the duty to administer it, the Su¬ 
preme Court of the United States in United States v. 
Hammers , 221 U. S. 226, in a decision by Justice Mc¬ 
Kenna, said: 

“Conceding then that the statute is ambiguous, 






we must turn as a help to its meaning, indeed, in 
such a case, as determining its meaning, to the 
practice of the officers whose duty it was to con¬ 
strue and administer it. They may have been con¬ 
sulted as to its provision, may have suggested them, 
indeed, have written them At any rate, their prac¬ 
tice, almost coincident unth its enactment, and the 
rights which have been acquired imder the prac¬ 
tice, make it determinately persuasive.” 

It was said in Schell v. Fauche, 138 U. S. 562: 

“In all cases of ambiguity, the contemporaneous 
construction, not only of courts, but of the depart¬ 
ments and even of the officials whose duty it is to 
carry the law into effect, is universally held to be 
controlling. ’ ’ 

That the construction placed upon an act by the 
Commission to the Five Civilized Tribes is entitled to 
more than ordinary respect, under the rule above laid 
down is evidenced by the declaration of the Supreme 
Court in Woodward v. De Graffenreid, 238 U. S. 284, 
as follows: 

“The Commission was in a very real sense the 
eyes and ears of Congress in matters pertaining to 
affairs in Indian Territory, and legislation was 
framed with special regard to its recommenda¬ 
tions.’ ’ 

Acceptance Even If It Had Been Required To Pass Legal 
Title, Has Been Performed. 

We do not believe that the court will be impressed 
with the argument of appellants that the Act of April 
26, 1906, is not retroactive, but will be convinced that 
not only must the act be considered as retroactive from 
the standpoint of public necessity, but that it was the 
deliberate intention of Congress that it should operate 
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retrospectively. We submit, however, that regardless 
of whether or not acceptance was necessary subsequent 
to April 26, 1906, to pass the legal title, such acceptance 
has been actually performed by the action of the moth¬ 
er and heir at law of Thomas Atkins in holding pos¬ 
session of the allotment made to him and defending her 
title to the same in the state courts of Oklahoma against 
adverse claimants and in asserting her title and de¬ 
fending the same in the United States courts against 
the Government of the United States and the Creek 
Nation, the original grantors. 

Since this holder of the legal title is engaged in 
defending her title against those original grantors, as¬ 
serting her right to the same as the heir of Thomas At¬ 
kins and denying their title and right to eject her, what 
more conclusive evidence of acceptance can be made? 
The enrollment certificate of Thomas Atkins evidenc¬ 
ing his right to enrollment as a citizen of Creek Indian 
blood shows him to be the son of Minne Atkins. His 
right to enrollment is determined by parentage and, 
by his parentage, he is identified on the rolls. In mak¬ 
ing enrollments the Commission was required by law 
to make the rolls descriptive of the persons enrolled, so 
that they may be thereby identified. For two reasons, 
under the law, therefore, it was necessary for the Com¬ 
mission in enrolling him to determine his parentage: 
First. In adjudging him to be of Creek Indian blood; 
and. Second. To identify the particular Thomas Atkins 
enrolled. 

It is provided in Section 21 of the Act of June 28th, 
1899 (30 Stats, at Large 495), as follows: 

“Said Commission shall make such rolls de- 


i 





r 


—73— 


scriptive of the persons thereon so that they may 
be thereby identified and it is authorized to take 
a census of each of said Tribes or to adopt any 
other means by them deemed necessary to enable 
them to make such rolls/* 

and in Section 28: 

The rolls so made by the Commission, when ap¬ 
proved by the Secretary of the Interior, shall be 
final rolls of citizenship of said Tribe, upon which 
the allotment of all lands and the distribution of all 
moneys and other property of the Tribe shall be 
made, and to no other person.” 

In Nunn v. Hazelrig, 216 Fed. 330, 132 C. C. A. 474, 

it is declared: 

“The Dawes Commission thus created and ex¬ 
isted was a quasi-judicial body. Kimberlain v. 
Commission, 104 Fed. 653, 44 C. C. A. 109. It was 
expressly required to make separate rolls of In¬ 
dians and Freedmen. To be enrolled as a Creek 
citizen it was not sufficient for an applicant to 
show that he was an Indian, but he must show, and 
the Commisson must find, that he was an Indian 
of the Creek Tribe * * * *. It was neces¬ 

sary for an applicant for enrollment to show upon 
what grounds he was entitled to such enrollment; 
that he was of Creek Indian blood; that he was a 
Creek freedman, became a citizen of the Tribe by 
Treaty of June 14th, 1866; or that he had, without 
any such rights, become a member of the tribe by 
adoption. And, when the Commission found, by 
any one of these methods a person was entitled to 
enrollment, the ma/nner in which he was found to 
be entitled to such enrollment was adjudged as 
much as the mere fact of the right of enrollment.” 

And in Malone v. Alderdice, 212 Fed. 169, 129 C. C. A. 

204: 


“The Commission to the Five Civilized Tribes, 
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which made the enrollment ol their citizens and 
freedmen, was a quasi-judicial tribunal empowered 
to determine who should be enrolled and what lands 
should be allotted and in what way it should be 
allotted to every citizen and freedman, and its ad¬ 
judication of these questions and of every issue of 
law and fact that it was necessary for it to deter¬ 
mine in order to decide these questions is conclu¬ 
sive impervious to collateral attack 

It was held by the same court (United States Cir¬ 
cuit Court of Appeals for the Eighth Circuit) in Mc¬ 
Daniel v. Holland , 230 Fed. 945, that the census card 
was the finding and judgment of the Commission as to 
the facts therein stated. 

Thus it will be seen that the enrollment of Thomas 
Atkins as the son of Minnie Atkins by the Dawes Com¬ 
mission is the judgment of the Commission of his right 
to enrollment and his identity as the son of Minnie. 
That roll is conclusive and not subject to collateral at¬ 
tack. This allotment was made to that identical Thomas 
Atkins so enrolled and described, cmd to no other per¬ 
son. The rolls are conclusive as to every fact necessary 
to be determined in adjudging the right to enrollment. 
Parentage was necessary to be determined, because In¬ 
dian parentage was necessary in order to identify the 
person enrolled. The right to enrollment was a right 
by blood and therefore an heritage conferred upon the 
Indian through his parents. The only way the rolls 
could be descriptive and identify the allottee is by de- 
terminng his parentage. Thomas Atkins, son of Min¬ 
nie, does definitely and conclusively identify the al- 
lotteee and describe the person enrolled and to whom 
allotment was made and no other person. 
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Therefore, the judgment of the Dawes Commission 
in enrolling Thomas Atkins likewise adjudges Minnie 
Atkins to be his parent. By the law of descent, she is 
his heir. 

If Nancy Atkins had a son named Thomas Atkins, 
as she claims, he is not the Thomas Atkins enrolled op¬ 
posite No. 7913, because the judgment of the Dawes Com¬ 
mission has fixed the particular person enrolled and no 
other Thomas Atkins whatsover. If Minnie Atkins’ 
father who died in 1878 was named Thomas Atkins, he 
could not be the Thomas Atkins enrolled, because the 
Dawes Commission designated one particular Thomas 
Atkins and no other. If Minnie Atkins never had a 
son named Thomas Atkins, then the Dawes Commission 
enrolled no one. 

All this is preliminary and leads up to the statement 
of this proposition: 

That, until the judgment of the Dawes Commission 
enrolling Thomas Atkins, son of Minnie, shall be set 
aside in a court of competent jurisdiction, Minnie At¬ 
kins, and no other person, is the holder of the legal 
title of the land allotted to him. 

Section 5 of the Act of April 26, 1906, provides: 

‘ i That all patents or deeds to allottees in any 
of the Five Civilized Tribes to be hereafter issued 
shall issue in the name of the allottee and if any 
such allottee shall die before such patent or deed 
becomes effective, the title to the lands described 
therein shall inure to and vest in his heirs, and in 
case any allottee shall die after restrictions have 
been removed, his property shall descend to hrs 
heirs or his lawful assigns, as if the patent or deed 
had isued to the allottee during his life, and all 
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patents heretofore issued where the allottee died 
before the same became effective , shall be given 

like effect * * * * ” 

Section 32 of the Act of June 25th, 1910 (36 Stats. 
855), provides: 

“Where deeds to tribal lands in the Five Civil¬ 
ized Tribes have been or may be issued, in pursu¬ 
ance of any tribal agreement or Act of Congress, to 
a person who had died, or who hereafter dies, be¬ 
fore the approval of such deed, the title to the 
land designated therein shall inure to and become 
vested in the heirs, devisees or assigns of such 
deceased grantee as if the deed had issued to the 
deceased grantee during life.” 

Therefore, it is to be observed that the issuance and 
recordation of the patent in the name of Thomas At¬ 
kins operated under Acts of Congress to pass the legal 

title to his heir. 

We have argued here at some length the question 
of the title of Minnie Atkins as the heir of Thomas At¬ 
kins, not because any question of her title is raised, or 
involved, herein, but to show that the legal title of a 
deceased allottee passes by operation of law to his 
legal representative the same as to himself. This leads 
us to the re-statement of the proposition that accept¬ 
ance, even if required, was performed by the action of 
Minnie Atkins, his legally constituted heir in asserting 
and defending her title to this property against the de¬ 
nial of that title by the Government, to whom accept¬ 
ance, if required, should be made. 

This question of acceptance is also disposed of by 
the decision of the Secretary of the Interior himself 
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in his decision in the Jemima case, dated July 24th, 
1916, wherein he said: 

“From the foregoing it will be seen that the allot¬ 
ment in question was legally made, but it is argued 
by the applicants that there must have been an ac¬ 
ceptance of the deeds before title passed and the 
jurisdiction of the Department ends and that here¬ 
in lies the distinction between this case and those re¬ 
lating to the disposition of the public lands of the 
United States, wherein the courts have frequently 
held that upon the issuance and recordation of pat¬ 
ent the control of the Department over the title to 
the land embraced therein ceases and it can onlv 
be attacked through appropriate action in the courts. 
In this connection it is sufficient to say that if ac¬ 
ceptance is essential, ample proof thereof is found 
in the conduct of the present applicants in volun¬ 
tarily intervening in an action now pending in the 
District Court of Creek Couty, Oklahoma, which 
involves a title to the land in question , and claiming 
title thereto by virtue of the issuance of the certifi¬ 
cate and deeds above referred to.” 

Note: The intervenors claimed as heirs. 

Therefore, it is the decision of the Department itself, 
that if acceptance was necessary, any affirmative action 
taken in the court signifying an intention to accept was an 
acceptance. 

That acceptance may be performed by any act of the 
grantee, signifying an intention to accept, and in a manner 
aside from actual manual deliverv of the instrument evi- 
dencing title, is the holding of the United States Supreme 
Court in the decision of Justice Miller in the case of 
United States v. Schurz, 102 U. S. 273, 26 L. Ed, 167, 
wherein it was said: 



“It is also said that there was no acceptance of 
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this patent by the grantee and for that reason it is 
ineffectual to convey title. It is not necessary to 
enter into much discussion on this subject, because 
the acceptance of a deed may be presumed under 
circumstances far short of what was admitted to 
exist in this case. 

The doctrine on this point is well stated by Attor¬ 
ney-General Crittenden, in the case of Pierre Mu - 
telle, in 1841, as found in 3 Ops. Attys. Gen., 645, 
which was a case like the present in regard to the 
duty of the Secretary to deliver the patent then lying 
in the office. ‘My opinion,’ said he, ‘is that the title 
to the land did pass to Pierre Mutelle at the date of 
the patent to him, though that patent still remains 
in the Land Office without any actual transaction 
of it to any one. 

‘ The patent was issued by authority and direction 
of law, and upon general principles, where the pat¬ 
entee does not expressly dissent, his assent and ac¬ 
ceptance are to be presumed from the beneficial na¬ 
ture of the grant* * * * * 

‘All legal muniments of title belong to him who 
owns the land * * * * * but as the patent is a re¬ 
corded evidence of title, always accessible, no ma¬ 
terial prejudice can result to the true owner from 
a stranger getting possession of it.’ 

The long pursuit of this claim by McBride, his re-• 
peated demand for the patent after it had been per¬ 
fected and his persistent effort to obtain possession 
of it, are ample proof of his acceptance of the grant 
of which it is the evidence.” 

United States v. Schurz, supra. 

Therefore, acceptance, if required to pass the legal 
title, has been performed, in the opinion of the Supreme 
Court of the United States and of the Secretary of the 
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Interior himself, and that should put an end to this con¬ 
troversy. 

The Injunction Granted Herein Should be Sustaintd Be¬ 
cause the Secretary Admits His Lack of Jurisdiction 
and Authority to Adjudge the Right of Thomas At¬ 
kins to Patent, or to Cancel the Same by the Mainte¬ 
nance, at His Best, of the Government’s Suit in the 
United States Court Between the Same Parties on 
the Same State of Facts and to Accomplish the Same 
purpose That He now Seeks to Perform Himself; and 
the Exercise of Jurisdiction by That Court Is Exclu¬ 
sive and Precludes the Secretary from Exercising 
Jurisdiction. 

Appellants represent, on page 10 of their brief, and in 
their answer to the bill of complaint herein, that the Sec¬ 
retary is now attempting to exercise jurisdiction in this 
matter upon the ground that the Government officials 
have found the patents issued to Thomas Atkins since 
suit to cancel the same was commenced in the United 
States District Court for the Eastern District of Okla¬ 
homa. 

They admit that it is alleged by the Government in 
that suit that the patents sought to be cancelled have 
never been delivered—the very fact which they now as¬ 
sert retains title to the land in the Creek Nation and vests 
the Secretary with jurisdiction. 

But, it is contended now that, although the fact of 
non-delivery is in issue in that suit, the officers of the 
Government were without actual knowledge of the fact 
and that discovery of the patents themselves has dis¬ 
closed for the first time that, in 1905, two years after 
recordation, said patents had been intentionally withheld 
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from delivery pending an investigation of the citizenship 
rights of Thomas Atkins. 

Parenthetically, we wish to state regarding this con¬ 
templated investigation, that it is a fact, and appellants 
so assert in their brief at page 8, that “no one appar¬ 
ently moved in the matter. The land was worthless and 
excited no interest until 1912, when it was discovered 
that it had a prospective value for oil and gas.” This is 
to admit that no investigation was prosecuted or contest 
conducted, but that an investigation was merely contem¬ 
plated, and, we point out, that no claim of pendency of 
an investigation was ever asserted until this hearing was 
attempted to be based thereon in 1916, two years after 
the commencement of the suit in the United States Court; 
ten years after title passed and eleven years after the in¬ 
vestigation was originally considered. 

But, whether or not the deed were intentionally with¬ 
hold from delivery does not alter the question as to 
whether or not title passed by reason of non-delivery. If 
acceptance was necessary to pass the legal title and th * 
deeds were not delivered, the allegation of that fact in 
the Government’s suits in equity is sufficient to put i • 
issue the question of whether or not title has passed. Thar, 
question is an issue by the allegation of non-delivery in 
that suit, and the United States District Court for tlm 
Eastern District of Oklahoma still maintains jurisdiction 
of that suit. In any event, the Secretary is precluded 
from exercising jurisdiction in the same matter over 
which the United States Court exercises jurisdiction, be¬ 
cause there is no concurrent jurisdiction in the two trib¬ 
unals. It is a matter of exclusive jurisdiction. Howevei, 





we do not admit that delivery is an essential element In 
passing title, as we have already shown that by the selec¬ 
tion and allotment and the execution, approval and recor¬ 
dation of deeds, title inured to the allottee and there re¬ 
mained in the Secretary nothing but the ministerial duty 
of making delivery, which could be enforced by man¬ 
damus. 

Also, it is to be observed that the Secretary is charged 
with knowledge of the facts alleged in the Government’s 
suit in equity, and by making non-delivery an issue in 
that suit, and affirming the jurisdiction of the court, he 
is precluded now from asserting the same ground to deny 
the jurisdiction of that court and exercise jurisdiction 
himself until that court shall decree its own lack of juris¬ 
diction and adjudge that the title has not passed and that 
the matter rests with the Secretary exclusively. 

It is admitted that the Government’s suit in equity to 
cancel these patents has not been dismissed, but is still 
pending in the United States District Court upon the 
merits. 

It is also admitted that after the Secretary attempted 
to assert his jurisdiction and gave notice of the hearing 
sought to be enjoined, the Government took further pro¬ 
ceedings in that suit by filing a petition for rehearing in 
the Circuit Court of Appeals for the Eighth Circuit, seek¬ 
ing reconsideration of that court’s decision in favor of 
appellees, reported in 233 Fed. 177. 

So that suit is a pending suit, and proceedings were 
had therein by the Department of Justice at the request 
of the Secretary of the Interior at the same time that the 
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Secretary himself was attempting to exercise jurisdic¬ 
tion in the same matter. 

There is one legal proposition involved in this contro¬ 
versy asserted and agreed upon by both parties, and that 
is that there can be no concurrent jurisdiction in this ma¬ 
ter between the Secretary of the Interior and the court ? 
of the United States; that either the Secretary has ex¬ 
clusive jurisdiction, or that exclusive jurisdiction is 
vested in the courts. 

Of course appellees contend, as they have argued, that 
jurisdiction is in the courts exclusively, whether legal 
title has passed or not, while the Secretary contends that 
his jurisdiction ends only when full legal title has passed. 

But, conceding the Secretary’s contention for the mo¬ 
ment by way of argument, the fact remains that the Sec¬ 
retary’s suit, which he caused to be instituted through 
the Attorney-General’s office, is a pending suit and is 
proceeding in court. Upon the Secretary’s own conten¬ 
tion, therefore, that, if the court has jurisdiction, it has 
exclusive jurisdiction, and that the court has exclusive 
jurisdiction when legal title has passed, we declare that, 
when he himself invokes the judgment of that court ana 
continues to maintain that suit, the Secretary has ad¬ 
mitted his lack of jurisdiction, the legal title of these ap¬ 
pellees, and his own conceded ground for the injunction 
herein. 

That the maintenance of that suit is an admission of 
the title of appellees is the decision of the Circuit Court 
of Appeals for the Eighth Circuit in the suit itself, where¬ 
in it is said: 

“The defendants are in possession of the land 
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under a title regular on its face. * * * * * This suit 
is a confession that the plaintiffs cannot recover 
possession of this land on the strength of their title. 
If they could, they would have an adequate remedy 
at law, and their suit must fail. * * * * And when, 
as in this case a plaintiff out of possession brings 
a suit in equity to avoid the legal title of a defendant 
in possession which is admittedly superior , it is a 
general rule, etc. etc. *’ 

Folk v. United States , 

233 Fed. 177. 

But regardless of the proposition that there can be no 
concurrent jurisdiction between the Secretary and the 
courts of the United States, and inasmuch as the Govern¬ 
ment, at the request of the Secretary of the Interior, has 
invoked the judgment of a court of competent jurisdic¬ 
tion upon this question, and inasmuch as that case is still 
pending at the instance of the Secretary of the Interior, 
both before the United States District Court for the East¬ 
ern District of Oklahoma and the United States Circuit 
Court of Appeals for the Eighth Circuit, and inasmuch 
as the Secretary, if permitted to proceed, would be com¬ 
pelled to determine the same issues between the same 
parties that have been determined and are hereafter to 
be determined by those courts, this court should, as a 
matter of comity, respect the jurisdiction of the United 
States Court, which has been invoked and continues to 
be invoked, by the Secretary of the Interior in this 
cause, and by so doing sustain this injunction. 

And if this court should differ in opinion from both 
parties to this action and hold that the Secretary's au¬ 
thority is co-existent with the jurisdiction of the United 
States Court, then it should sustain that fixed rule of law 
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which obtains, without breach or disregard in the Federal 
Courts of the Union, that the court or tribunal which 
first acquires jurisdiction of a controversy, holds that 
jurisdiction to its final determination. Upon this rule 
we cite the following authorities: 

Buck v. Colb rath, 3 Wall. 334, 70 U. S. 382, 18 
Ed. 257. 

Freeman v. Howe , 65 U. S. 450, 16 L. Ed. 749. 

But, aside from the question of conflicting jurisdic¬ 
tion, the action of the Secretary in attempting to proceed 
in this matter while invoking and sustaining the jurisdic¬ 
tion of the United States courts, is an invasion of the 
province of that court and can be viewed only as an effort 
to take an unfair advantage of these appellees in that suit 
under color of his office. 

Appellants prosecuted that suit, praying judgment 
therein to cancel these patents, and the claims of the Gov¬ 
ernment, and the Creek Nation, involved therein stand 
before the court with no greater force than the claims of 
any private litigant. See Folk v. United States , supra . 

Referring to that suit, appellants say, at page 12 of 
their brief, by way of apology for the proceeding which 
has been enjoined here that (< the purpose of the hearing 
before the Department was to elicit facts upon which ac¬ 
tion could be had. If the judgment should be adverse to 
the citizenship of Atkins, results already indicated would 
naturally follow.” 

That is to say, that the hearing enjoined is for the 
purpose of eliciting facts upon which action could be had. 





Yet the action has been proceeding in court for two years 
before the hearing was ever instituted. Discovery is 
sought for purposes of their own private action in a court 
of equity with the intention of following up such inquis¬ 
itorial proceedings with a judgment in which the Depart¬ 
ment itself has a vital interest and, based upon that judg¬ 
ment, certain results (that is, cancellation of the patents) 
would naturally follow. 

The interest of the Department as a party to that suit; 
its positively declared views, respecting the merits ot 
that controversy, as contained in their brief; the biased 
and prejudiced pre-judgment on the merits evidenced 
throughout the same, indicate that only one result was 
intended and could be anticipated from such a hearing so 
decidedly beyond all precedent and authority of the Sec¬ 
retary, to-wit: a judgment cancelling the patents and the 
injection thereby of a new complication in that suit by 
setting up the judgment of the Secretary himself cancell¬ 
ing asid patents as a bar to appellee’s claim in the 
United States Court for the Eastern District of Okla¬ 
homa. 

The record shows that the Secretary was prevailed 
upon to attempt this action upon the representation of 
the Creek National Attorney, who also induced the Sec¬ 
retary to institute the suit in the United States Court 
(Brief of Appellants, page 9). He is the moving party 
in both proceedings, and the Secretary, by his action in 
commencing the suit in equity, is an interested party in 
both proceedings. From this it is plain, aside from ap¬ 
pellant’s admission above quoted, that the hearing en¬ 
joined was to elicit facts for the purpose of their own 



suit, that action on the part of the Secretary is attempted 
in this matter, during the pendency of that suit, for the 
sole purpose of accomplishing an advantage against ap¬ 
pellees under cover of the office of the Secretary and in 
behalf of the interested party therein. 

With the utmost respect for the high office appellan 
occupies in connection with the Government, and with full 
appreciation of the fact that the Secretary of the Interior 
is but the nominal party herein, and is only represented 
by members of the Department of which he is the head; 
we cannot defer from pointing out the manner in which 
appellants appear to play fast and loose with this court 
in attempting to avoid this injunction against them. 

Appellants first served notice upon appellees to show 
cause why the certificate of allotment and patent issued 
to Thomas Atkins should not be withheld from delivery 
and, in specific terms, should not be cancelled and held 
for naught. They defended this action for an injunction 
in the lower court to prevent them from doing that very 
thing and asserted their right and intention so to do if, in 
their judgment, the facts warranted. They prosecuted 
an appeal to this court from the judgment of the lower 
court enjoining them from cancelling the certificate of 
allotment and patents, and filed their brief asserting 
their right under the law so to do, but attempted to elude 
the judgment of the court by arguing contrary to the 
strict terms of the notice of hearing served and positive 
stand taken herein; and intimated, outside the record, 
that the Secretary does not intend to cancel the allotment 
certificate and patents, but only to strike the name of 
Thomas Atkins from the rolls of citizenship of the Creek 
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Nation from now on so as to prevent him from participat¬ 
ing in future distribution of the funds of the Creek 
Tribe,—a matter in which nobody has any particular in¬ 
terest, and is not concerned in this matter involving the 
title to lands already allotted and patented. Yet, appel¬ 
lants devitalize that argument and statement when in the 
same breath they assert that of course cancellation of 
the allotment certificate and patents would “naturally 
follow.” From this statement it is probably intended to 
be inferred that the Secretary should not be enjoined 
from cancelling the patents or taking any action to that 
end, because he would not be required to perform any 
act himself in order to accomplish cancellation of those 
documents—that such purpose would be served in some 
automatic, ethereal manner entirely beyond his control. 
Because in the lower court no controversy was waged re¬ 
garding the Secretary’s intended action regarding the 
enrollment question, and therefore, the lower court did 
not see fit to act upon that matter in rendering its de¬ 
cree, the Secretary is free to proceed with his hearing in 
regard thereto, and, it is argued, that cancellation of the 
patents must follow as a necessary logical result from 

his action in the enrollment matter. But we have alreadv 

%• 

pointed out that under the very statutes relating to the 
affairs of the Commission to the Five Civilized Tribes, 
and it is so held in Stephens v. Cherokee Nation, supra, 
that the enrollment proceedings are entirely separate 
and distinct from the proceedings relating to the allot¬ 
ment of lands and conveyances of title thereto; that while 
the one was originally dependent upon the other, yet, 
after the allotment of land has been made and the allottee 
has acquired vested rights in regard thereto, nothing ex- 





cept the express judgment of a court of competent juris¬ 
diction can operate to destroy that vested right and title, 
and the Secretary has no power or authority whatsoever 
in regard thereto and nothing he can do, whether within 
his authority or not, regarding the rolls of citizenship, 
can affect that title. 

Whatever Primary Authority May Once Have Been Given 
the Secretary to Investigate the Rolls of Citizenship, 
Was Expressly Taken Away From Him March 4th, 
1907, By the Act of April 26th, 1906. 

We are satisfied that this court must be convinced 
that the definite point has passed in the process of allot¬ 
ting the land in controversy to Thomas Atkins where the 
title became vested so as to terminate the jurisdiction of 
the Department over the same, thereby foreclosing any 
power to cancel the patents, except by direct proceedings, 
in equity brought by the United States. 

The court must be equally convinced that proceedings 
in regard to the enrollment are separate and distinct 
from proceedings relating to allotments of land and in¬ 
volving the title thereto. 

But the appellants present the argument that, because 
the right to allotment was originally dependent upon 
prior adjudication of the right to enrollment, the power 
of the Secretary to adjudicate the title conveyed by allot¬ 
ment follows naturally from the power to adjudicate the 
right to citizenship. This contention is asserted in ap¬ 
pellant ’s 9th assignment of error, which is as follows: 

“The Court erred in failing to hold and decide 
that as long as the appellants had power and juris¬ 
diction to inquire into and decide the validity of an 
enrollment, it had also power and jurisdiction to 
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cancel a deed or patent inadvertently or unlawfully 
issued in the name of the allottee pursuant to such 
invalid enrollment. ’ ’ 

(Record, page 87). 

In the first place the the court did not decide and hold 
that appellants had power and jurisdiction to inquire 
into and decide the validity of an enrollment. It is true 
that in this action an injunction was sought to restrain 
the Secretary of the Interior from proceeding in any 
manner to pass upon the rights of Thomas Atkins and 
that the Court in making its decree granted no more of 
the relief prayed for than to enjoin the Secretary from 
cancelling the patents. 

In truth, the bill of complaint was drawn upon the 
theory that cancellation of the patents was a primary ob- 
ject intended by the Secretary, but the answer filed by 
appellants set up that at some future time it would be 
necessary for the Secretary to disburse upon a per capita 
basis certain accumulated funds belonging to the Tribe, 
and that although the right to share therein was not in¬ 
volved in this proceeding and no claim of right was at 
this time made in that regard, the hearing before the Sec¬ 
retary would have the effect of determining the right of 
Thomas Atkins, anyone in his behalf, or to participate in 
distribution of those funds. Because no contention was 
made upon that question, except to argue that it was a 
future contingency dependent upon the will of Congress 
in approprating the funds of the tribe, the court saw fit 
to restrict the operation of the injunction to restrain 
only cancellation of the patents, and we affirm that there 
is nothing in the court’s decree, or the written opinion 
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upon which it is based, that even intimates that the court 
adjudged, or intended to adjudge, that the Secretary had 
any jurisdiction to adjudicate the right of Thomas Atkins 
to enrollment. Indeed it is the logical supposition that 
the court took the view that it was not necessary to pass 
upon that question at this time, because the complainants 
merely urged their cause of action to enjoin cancella¬ 
tion of the patents. 

But; it is contended in appellant’s brief that (despite 
the express terms of the notice served by the Secretary, 
requiring these appellees to show cause why the certifi¬ 
cate of allotment and patent should not be cancelled), it 
was really and truly the Secretary’s intention to pass 
only upon the enrollment question for the sole purpose of 
considering his or his heir’s right to participate in futur 
distribution of funds, and the decree of the court below 
does not enjoin him from proceeding in that regard; 
that, in the Secretary’s method of procedure and manner 
of rendering judgment, the cancellation of the patents is 
so interconnected with the enrollment question, that can¬ 
cellation thereof must follow as a natural sequence from 
an adverse judgment upon the enrollment question. In 
other words, this is to contend that the Secretary does 
not go directly contrary to his authority, but does it 
quietly and hits the object in front of him by aiming at 
some other object. 

And we point out that the Court could not have de¬ 
cided that the Secretary had power to pass on the en¬ 
rollment question, upon appellant’s own argument, be¬ 
cause, if the cancellation of the patents is automatically 
effected by cancelling the enrollment, then the injunc¬ 
tion covers that question also. 
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However, if there was any error committed by the 
court below, it was in not making the injunction so com¬ 
prehensive as to include passing upon the right to enroll 
ment, for the Secretary has no power in that regard, and, 
if jurisdiction to cancel the patents is co-extensive with 
jurisdiction to strike the name of Thomas Atkins from 
the rolls, the Secretary is properly enjoined and the in¬ 
junction should be sustained, because he has no jurisdic¬ 
tion in either case. 

The Secretary of the Interior has always realized, 
and realizes now, as shown by his pleadings in this case 
and in the United States Courts in Oklahoma, that he ac¬ 
quired the primary power to investigate and revise the 
rolls of citizenship in the Five Civilized Tribes and in¬ 
vestigate the right of an enrolled Indian to patent by the 
Act of March 3rd, 1905 (33 Stats, at Large, 1060), which 
in terms confers upon the Secretary the power to take up 
the work of the Dawes Commission making such revisions 
and corrections as in his judgment were just, necessary 
and lawful. The provision to that effect was included 
in the Indian Appropriation Act of that year, and is as 
follows: 

‘‘For the completion of the work heretofore re¬ 
quired by law to be done by the Commission to the 
Five Civilized Tribes, and the provisions for investi¬ 
gations herein contained, two hundred thousand dol¬ 
lars, said appropriation to be disbursed under the di¬ 
rection of the Secretary of the Interior; provided, 
that the work of completing the unfinished business, 
if any, of the Commission to the Five Civilized 
Tribes, shall devolve upon the Secretary of the In¬ 
terior and that all powers heretofore granted to 
said Commission to the Five Civilized Tribes are 
hereby conferred upon the said Secretary on and 
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after the first of July, Nineteen Hundred and 
Five . 9 9 

The Act of April 26th, 1906, (34 Stats, at Large, 137) 
was subsequently passed and this power of the Secretary 
to revise and correct the judgment of the Dawes Commis¬ 
sion was expressly taken away, effective on the 4th day 
of March, 1907. 

Section 2 of this act provided: 

“Provided, that the rolls of the Tribes affected 
by this act shall be fully completed on or before the 
fourth day of March Nineteen Hundred and Seven, 
and the Secretary of the Interior shall have no juris¬ 
diction to approve the enrollment of any person 
after said date.” 

So that it appears that the power of the Secretary to 
investigate the status of Thomas Atkins with reference 
to his enrollment and right to patent, if such power ever 
existed in the Secretary, was conferred by the Act ot 

1905 aforesaid. There was no saving clause in the act of 

1906 which repealed the Act of 1905 aforesaid, and there¬ 
fore, the Secretary, even if he had the power under the 
Act of 1905, to investigate and pass upon the right of en¬ 
rollment, lost that power on March 4th, 1907. 

It is admitted that no investigation was had by the 
Secretary between 1905 and 1907 of the right of Thomas 
Atkins, either to enrollment or to his patent. It is like¬ 
wise admitted that no proceedings were begun, that no 
one moved in the matter until the Secretary attempted 
to conduct this proceeding in 1916. But even if proceed¬ 
ings had been begun while the Secretary held jurisdic¬ 
tion, that did not come to final judgment in any way and 
the Secretary’s right to act was lost—forever put to an 
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end—on March 4th, 1907, because the act carried no sav¬ 
ing clause. 

That by an act of Congress taking away all jurisdic¬ 
tion, all pending litigation falls, unless a saving clause is 
provided, is held in Assessor v. Obsorne, 9 Wall. 567, 19 
L. Ed. 748. See also 11 Cyc. 690 (2). 

We quote from Assessor v. Osborne, supra : 

“ Jurisdiction in such cases was conferred by an 
act of Congress and when that act of Congress was 
repealed, the power to exercise such jurisdiction 
was void; and inasmuch as the repealing act con¬ 
tains no saving clause, all pending actions fell, as 
the jurisdiction depended entirely upon the act of 
Congress (citing authorities).’’ 

It was the decision of the Supreme Court of the 
United States in the case of Lowe v. Fisher, 223 U. S. 
95, that the authority of the Secretary of the Interior to 
revise and correct the rolls was expressly taken away 
from him March 4th, 1907 by Section 2 of the Act of 
April 26, 1906. In making this decision the Court sus¬ 
tained the contention of the Secretary himself in that re¬ 
gard. The facts in the case were that certain Indians 
were placed upon the rolls and certificates of allotment 
issued to them, but before the Secretary’s jurisdiction 
was ended March 4th, 1907, he struck their names from 
the rolls after notice and an opportunity to be heard. 

Justice McKenna, speaking for the Court, said: 

A roll made complete, it is argued, by legislation, 
excludes the idea of correction by an executive of¬ 
ficer, and, besides, it is urged that the certificates of 
allotment carried with them the sanction of the law’s 
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declaration that they should be ‘conclusive evidence’ 
of the rights of the allottee. * * * * *” 

“We recognize the strength of the consideration 
urged, but it certainly did not militate against the 
Congressional policy of the allotment of lands to re¬ 
tain in the Secretary of the Interior the power of 
revision and correction until the final moment when 
jurisdiction was expressly taken from him as pro¬ 
vided in Section 2 of the Act of April 26, 1906 (34 
Stats, at L. 137, Oh. 1876), that is, the 4th day of 
March, 1907. That Congress could give such power 
to the Secretary of the Interior is settled (citing au¬ 
thorities.) * * * * * By the Act of March 3rd, 1905, 
(33 Stats. 1060, Cli. 1479), the work of completing 
the unfinished business of the Commission was de¬ 
volved upon the Secretary of the Interior, and all 
of the powers theretofore granted to the Commis¬ 
sion were conferred upon the Secretary. 

Here then is a plain, positive declaration of the Su¬ 
preme Court of the United States that the Secretary 
acquired primary jurisdiction to pass upon enrollment 
questions and revise and correct the rolls and strike 
names therefrom, by the Act of March 3rd, 1905, but that 
said jurisdiction was retained in the Secretary only until 
March 4th, 1907, when it was expressly and completely 
taken from him by the Act of April 26, 1906. 

In the case of United States ex rel Jennie Johnson et 
al. v. Franklin K. Lane, the Supreme Court of the District 
of Columbia sustained the Secretary in his contention 
that all power and jurisdiction on his part to revise and 
correct the rolls of citizenship was ended March 4th, 1907. 
In that case the petitioners applied for writ of mandamus 
to compel the Secretary to place their names upon the 
roll upon the ground that their rights thereto had been 



adjudged and determined, but they had been arbitrarily 
and unlawfully omitted from the roll. The Secretary 
contended that his power and authority to correct the 
rolls, regardless of the merits of petitioners* claims ended 
March 4th, 1907, and the Court sustained this contention. 

Justice McCoy said in the closing paragraph of that 
decision: 

4 ‘ Even though it were conceded that, except for 
such termination of the jurisdiction of the Secre¬ 
tary, the petitioners would have a right to apply for 
a rehearing; not having done so prior to March 4th, 
1907, such right clearly ended at that time for the 
reason that it was within the power of Congress to 
deprive the Secretary of all jurisdiction as of that 
date. 

Stephens v. Cherokee Nation, 

174 U. S. 478.” 

Therefore, even if the right to cancel the patents is 
inter-connected in any way with the right to strike the 
name of Thomas Atkins from the rolls, we declare that 
the Secretary has not that right and he is properly en¬ 
joined from cancelling the patents, because his jurisdic¬ 
tion fails in both cases. 

We submit that the injunction should be sustained 
upon all of the grounds asserted above. 

Respectfully, 

C. B. Stuart 
E. C. Hanford 
Solicitors for Appellees. 
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There is rut one question in this case, and that is. 
Had the Secretary of the Interior jurisdiction to re¬ 
open AND RETRY QUESTIONS RESPECTING THE ENROLLMENT, 
ALLOTMENT, AND PARTICULARLY THE PATENTING, OF THE 
LANDS HERE IN QUESTION UNDER THE ENROLLMENT OF 
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In the present case, however, no formal action had been 
taken in anywise questioning the enrollment of Thomas 
Atkins prior to March 4. 1907. 

It is true that based on a report made by Judge Thomas, 
a practicing attorney, that a Thomas Atkins, clearly not 
the party here enrolled, was reported to have died in 1878, 
a marginal reference was made opposite the enrollment here 
in question, and several letters of inquiry written, but the 
most that can be claimed from the action taken is, that it 
evidenced that there was some doubt then in the mind of 
the Commissioner as to whether the patents, which had al¬ 
ready issued in the name of Thomas Atkins, should be de¬ 
livered. It fails to show that the Commissioner ever acted on 
this doubt bv having the Nation institute a proceeding ques¬ 
tioning the right to enrollment, or himself making any 
findings respecting said report—in fact, the matter was not 
thought enough of to bring it to the attention of the Secre¬ 
tary of the Interior. 

If the record in this respect evidences anything, it shows 
that whatever doubt arose was. after inquiry, abandoned. 
To have amounted to anything, there must have been some 
one who was willing to say that the name was improperly 
enrolled, and that some one must have been ready to offer 
proof in support thereof. The mere suggestion of Judge 
Thomas did not furnish a basis on which the Commissioner 
could act, and he did not act thereon, for, as before stated, 
the matter was never thought enough of even to report it to 
the Secretary of the Interior. There was therefore no possi¬ 
bility of adverse action by the Secretary, and the record 
clearly shows that no action in opposition to the enrollment 
was even initiated, much less completed, prior to March 4, 
1907, when, under the law, the rolls as made became final. 

It will not be contended that a person whose name had 
been inadvertently omitted from the rolls could now be added 
thereto by the present Secretary. Even should it be found 
that application had been duly made to the Commissioner 
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for enrollment, and that by inadvertence the application had 
failed of action, still the Secretary could not enroll the party, 
because his jurisdiction ended March 4, 1907. It follows as 
a necessary incident, therefore, that if he has lost jurisdiction 
to put a name on the roll, he has also lost jurisdiction to take 
a name off. The statute provides that the rolls “shall be 
fully completed on or before the 4th day of March, 1907.” 

By the Act of June 21, 1900 (34 Stats., 325, 340), it is 
provided: 

“That the Secretary of the Interior shall, upon com¬ 
pletion of the approved rolls, have prepared and 
printed in a permanent record hook such rolls of the 
Five Civilized Tribes, and that one copy of such rec¬ 
ord hook shall he deposited in the office of the recorder 
in each of the recording districts for public inspec¬ 
tion.” 



If the final rolls as completed and printed under the above 
authority are not final after a lapse of nine years, after the 
statute provided that they should be “fully completed,” and 
after a lapse of about fifteen years since the name of Thomas 
Atkins was regularly placed upon the rolls, surely they will 
never become final with lapse of time. 

As before stated, failing in the exercise of the power con¬ 
ferred within the time limited, it seems clear that the Secre¬ 
tary cannot now reopen and go again into this matter. Not 
only does that seem to be right as a matter of law, but it is 
even clearer that it is right as a matter of good morals and 
fair dealing, aside from the legal principles involved. 

It is common knowledge that the lapse of a few years makes 
it difficult to get at facts with reference to the date of birth 
or death of a little child of the class of persons to which 
Thomas Atkins belonged. It is not right, therefore, after this 
great lapse of time, to attempt now to strike off the name of 
this allottee when witnesses are dead and moved away, and 
when interested parties, on account of the enormous prop¬ 
erty at stake, dependent upon development by those who 
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Thomas Atkins, when on August 18, 1916, he cited the 

INTERESTED PARTIES TO A HEARING BEFORE HIM TO DETER¬ 
MINE, AMONG OTHER THINGS, “WHETHER OR NOT SAID CER¬ 
TIFICATE AND DEEDS SHOULD BE CANCELED AND HELD FOR 
NAUGHT," REFERRING TO THE CERTIFICATE AND DEEDS ISSUED 
UPON THE ENROLLMENT OF THOMAS AtKINS? 

It is our contention that he had long since lost jurisdiction 
over these matters. 

1. Because the rolls were required to be fully completed 
on or before March 4, 1907. 

2. Because under the provisions of Section 5 of the Act 
of April 26, 1906, full legal title had passed under the allot¬ 
ment patents issued to Thomas Atkins. 

3. Because prior thereto suit had been instituted in the 
name of the United States to cancel and annul the allotment 
certificates and patents to Thomas Atkins, which suit is 
still pending. 

Respecting the jurisdiction of the Secretary of the Interior 
with regard to these matters, we call attention to the fact, 
that his jurisdiction was special and limited. He could only 
exercise jurisdiction at the time and in the manner pro¬ 
vided by the statutes. He has no general equity powers, but 
only such powers as were specifically conferred upon him 
by the acts of Congress, and his duty was to exert this power 
on or before the 4th day of March, 1907, when bv the pro¬ 
visions of Section 2 of the Act of April 26, 1906 (34 Stats., 
137), his jurisdiction was at an end. Failing to exercise the 
power conferred within that time, it seems clear to us that 
the Secretary could not reopen and go again into matters 
which had passed out of his hands so many years ago. 


, 
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By Section 2 of the Act of April 26, 1906, supra, it was 
provided: 

“That the rolls of the tribes affected by this act 
shall be fully completed on or before the fourth day 
of March, 1907, and the Secretary of the Interior 
shall have no jurisdiction to approve the enrollment 
of any person after said date.” 

In appellants’ brief reference is made to the decisions of 
this court in United States ex Rel. Lillie Lowe vs. Secretary 
(34 Op., p. 70, and 35 Op., p. 574), but it is particularly 
significant that no reference is made to the decision of the 
Supreme Court in the same ease, which is reported in 223 
U. S., p. 95. In the last-mentioned decision the Supreme 
Court said, at pages 106 and 107: 

“We recognize the strength of the considerations 
urged, but it certainly did not militate against the 
congressional policy of the allotment of lands to re¬ 
tain in the Secretary of the Interior the power of 
revision and correction until the final movement 
when jurisdiction was expressly taken from him, as 
provided in paragraph 2 of the act of April 26, 1906 
(34 Stat., 137), that is, the fourth dav of March, 
1907.” 

(See also Knight vs. Lane, 228 IT. S., p. 

6 - 12 .) 

The distinguishing feature between the cases is that in the 
Lowe case, in which the jurisdiction of the Secretary was 
sustained, the record shows that he had cited the claimants 
under the enrollment there in question to a hearing, the 
hearing had been had. and the final act in adjudging the 
enrollment an improper one was taken on March 4, 1907, 
the last day on which the Secretary was invested with juris¬ 
diction to try and determine such matters. 
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In the present ease, however, no formal action had been 
taken in anywise questioning the enrollment of Thomas 
Atkins prior to March 4, 1907. 

It is true that based on a report made by Judge Thomas, 
a practicing attorney, that a Thomas Atkins, clearly not 
the party here enrolled, was reported to have died in 1878, 
a marginal reference was made opposite the enrollment here 
in question, and several letters of inquiry written, but the 
most that can be claimed from the action taken is, that it 
evidenced that there was some doubt then in the mind of 
the Commissioner as to whether the patents, which had al¬ 
ready issued in the name of Thomas Atkins, should be de¬ 
livered. Tt fails to show that the Commissioner ever acted on 
this doubt by having the Nation institute a proceeding ques¬ 
tioning the right to enrollment, or himself making any 
findings respecting said report—in fact, the matter was not 
thought enough of to bring it to the attention of the Secre- 
tarv of the Interior. 

If the record in this respect evidences anything, it shows 
that whatever doubt arose was. after inquiry, abandoned. 
To have amounted to anything, there must have been some 
one who was willing to say that the name was improperly 
enrolled, and that some one must have been ready to offer 
proof in support thereof. The mere suggestion of Judge 
Thomas did not furnish a basis on which the Commissioner 
could act, and he did not act thereon, for, as before stated, 
the matter was never thought enough of even to report it to 
the Secretary of the Interior. There was therefore no possi¬ 
bility of adverse action by the Secretary, and the record 
clearly shows that no action in opposition to the enrollment 
was even initiated, much less completed, prior to March 4, 
1907, when, under the law, the rolls as made became final. 

It will not be contended that a person whose name had 
been inadvertently omitted from the rolls could now be added 
thereto by the present Secretary. Even should it be found 
that application had been duly made to the Commissioner 






the patent or deed had issued to the allottee during 
his life, and all patents heretofore issued, where the 
allottee died before the same became effective, shall 
be given like effect; and all patents or deeds to al¬ 
lottees and other conveyances affecting lands of any 
of said tribes shall be recorded in the office of the 
Commissioner to the Five Civilized Tribes, and when 
so recorded shall convey legal title, and shall be de¬ 
livered under the direction of the Secretary of the 
Interior to the party entitled to receive the same: 
Provided, The provisions of this section shall not 
affect any rights involved in contests pending before 
the Commissioner to the Five Civilized Tribes or the 
Department of the Interior at the date of the ap¬ 
proval of this act.” 

The decision of the Court below was rested upon this sec¬ 
tion, the court being of opinion : 

“That by reason of the allotment patents issued to 
Thomas Atkins and recorded in the year 1903, and 
the provisions of Section 5 of the Act of April 26, 
1906 (34 Stats., 137), the land included in said pat¬ 
ents not being involved in contests at the date of 
the passage of said act, the legal title to the land 
covered by said allotment patents has passed out of 
the United States and the Creek Nation, and there 
was no power in the defendants after the passage of 
said act of April 26, 1906, to cancel the certificates of 
allotment and patents issued in the name of Thomas 
Atkins, as described in the bill of complaint herein.” 

The Act of April 26, 1906, is entitled “An Act to provide 
for the final disposition of the affairs of the Five Civilized 

i 

Tribes in the Indian Territory and for other purposes.” 

The whole act, from beginning to end, clearly expresses in¬ 
tention to wind up the affairs of the different tribes and close 
the rolls on or before March 4, 1907. 

In the distribution of the property among the members 
of the different tribes, the conveyances from the nations to 
the individual members was by patent. A patent is a matter 
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of record. The title passed by record, and the delivery of 
the instrument itself was clearly not necessary after the 
passage of said act. 

Appellant, in the brief tiled in this case, seems to admit that 
the disposition of this case rests upon the construction to be 
given to said section 5. It is contended therein that the 
portion of said section providing for recordation is not re¬ 
troactive. The court below held that it was, so that the 
gist of the case as presented by appellant is, whether or not 
Section 5 of said act of April '26, 1906, was intended to settle 
Indian titles where the allotment had been made prior to 
said act, or whether it was limited to allotments made after 
the approval of that act. The contention of the appellant 
is that this section only provides a rule for the future, and 
did not intend to affect past transactions. In other words, 
as stated in appellant’s brief, the provision regarding recorda¬ 
tion is not retroactive. 

In our opinion, the argument advanced by the appellant 
in support of his proposition is unsound. The purpose of 
the act was to provide for the final disposition of the affairs 
of the Five Civilized Tribes. Prior to the passage of this 
act, practically all the allotments within the Creek Nation 
had been made. The number made thereafter would be but 
a very small percentage of the whole, so that it was surely 
known that the titles which caused the legislation were all 
evidenced by patents which had already been recorded. 

In the Creek Nation, the Land Office was opened in the 
year 1899, and the great majority of the personal selections 
in allotment occurred prior to May 24, 1902, when the Com¬ 
mission adopted a resolution providing for arbitrary allot¬ 
ment to persons whose names were upon the roll, but who 
had failed to make personal selections in allotment. Prac¬ 
tically four years elapsed between the passage of this resolu¬ 
tion and of the act which we have here under consideration, 
so that it must be clear that the purpose of this section 5 
would be greatly restricted, if not practically destroyed, by 
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for enrollment, and that by inadvertence the application had 
failed of action, still the Secretary could not enroll the party, 
because his jurisdiction ended March 4, 1907. It follows as 
a necessary incident, therefore, that if he has lost jurisdiction 
to put a name on the roll, he has also lost jurisdiction to take 
a name off. The statute provides that the rolls “shall be 
fully completed on or before the 4th day of March, 1907.’ 

By the Act of June 21, 1900 (34 Stats., 325, 340), it is 
provided: 

“That the Secretary of the Interior shall, upon com¬ 
pletion of the approved rolls, have prepared and 
printed in a permanent record book such rolls of the 
Five Civilized Tribes, and that one copy of such rec¬ 
ord book shall be deposited in the office of the recorder 
in each of the recording districts for public inspec¬ 
tion.” 

» 

If the final rolls as completed and printed under the above 
authority are not final after a lapse of nine years, after the 
statute provided that they should be “fully completed/' and 
after a lapse of about fifteen years since the name of Thomas 
Atkins was regularly placed upon the rolls, surely they will 
never become final with lapse of time. 

As before stated, failing in the exercise of the power con¬ 
ferred within the time limited, it seems clear that the Secre¬ 
tary cannot now reopen and go again into this matter. Not 
only does that seem to be right as a matter of law, but it is 
even clearer that it is right a< a matter of good morals and 
fair dealing, aside from the legal principles involved. 

It is common knowledge that the lapse of a few years makes 
it difficult to get at facts with reference to the date of birth 
or death of a little child of the class of persons to which 
Thomas Atkins belonged. It is not right, therefore, after this 
great lapse of time, to attempt now to strike off the name of 
this allottee when witnesses are dead and moved away, and 
when interested parties, on account of the enormous prop¬ 
erty at stake, dependent upon development by those who 
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have acted upon the finality of the departmental proceedings 
leading to enrollment, allotment and patenting, will use 
all means possible to subvert the memories of persons who 
might otherwise tell the truth. 

The lands arbitrarily set aside to Thomas Atkins in allot¬ 
ment were of those lands that had been rejected by the more 
intelligent members of the Creek Tribe who had early made 
their selections. Consequently, these lands were supposed to 
be of little value. At that time the only known value of the 
property being distributed was for agriculture, and surely 
these lands were practically worthless for that purpose. We 
do not believe that if no new value to this property had been 

discovered, which was disclosed by the efforts of those acting 

• 

upon the finality of the departmental proceedings, any effort 
would have been made by the Creek Nation or by the avari¬ 
cious persons who are furnishing detectives and spending 
money in large amounts in an endeavor to show that Thomas 
Atkins never lived, in hopes that they will be able to 
thereby procure the lands for persons whom they control, or 
that the proceedings before the Secretary or any proceedings 
anywhere would have been begun to cancel these patents. 

2 . 

There is a further reason why the Secretary of the Interior 

*/ 

has no longer any jurisdiction respecting the lands included 
in the patents which issued on the allotment of Thomas 
Atkins. By Section 5 of the Act of April 26, 1906, supra, 
it was provided: 

Sec. 5. “That all patents or deeds to allottees in 
any of the Five Civilized Tribes to be hereafter issued 
in the name of the allottee, and if any such allottee 
shall die before such patent or deed becomes effective, 
the title to the lands described therein shall inure 
to and vest in his heirs, and in case any allottee shall 
die after restrictions have been removed, his property 
shall descend to his heirs or his lawful assigns, as if 



the patent or deed had issued to the allottee during 
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lottees and other conveyances affecting lands of any 
of said tribes shall be recorded in the office of the 
Commissioner to the Five Civilized Tribes, and when 
so recorded shall convey legal title, and shall be de¬ 
livered under the direction of the Secretary of the 
Interior to the party entitled to receive the same: 
Provided , The provisions of this section shall not 
affect any rights involved in contests pending before 
the Commissioner to the Five Civilized Tribes or the 
Department of the Interior at the date of the ap¬ 
proval of this act.” 

The decision of the Court below was rested upon this sec¬ 
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Atkins, as described in the bill of complaint herein.” 

The Act of April 26, 1906, is entitled “An Act to provide 
for the final disposition of the affairs of the Five Civilized 
Tribes in the Indian Territory and for other purposes.” 

The whole act, from beginning to end, clearly expresses in¬ 
tention to wind up the affairs of the different tribes and close 
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of record. The title passed by record, and the delivery of 
the instrument itself was clearly not necessary after the 
passage of said act. 

Appellant, in the brief tiled in this case, seems to admit that 
the disposition of this case rests upon the construction to be 
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portion of said section providing for recordation is not re¬ 
troactive. The court below held that it was, so that the 
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did not intend to affect past transactions. In other words, 
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act, practically all the allotments within the Creek Nation 
had been made. The number made thereafter would be but 
a very small percentage of the whole, so that it was surely 
known that the titles which caused the legislation were all 
evidenced by patents which had already been recorded. 

In the Creek Nation, the Land Office was opened in the 
year 1899, and the great majority of the personal selections 
in allotment occurred prior to May 24, 1902, when the Com¬ 
mission adopted a resolution providing for arbitrary allot¬ 
ment to persons whose names were upon the roll, but w r ho 
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tically four years elapsed between the passage of this resolu¬ 
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so that it must be clear that the purpose of this section 5 
would be greatly restricted, if not practically destroyed, by 





a construction which limited its effect to allotments made 
after the approval of said act. 

This is intensified when it is remembered that prior to the 
passage of this act, acceptance was necessary on the part of 
the- allottee, and as a large portion of this tribe had refused 
to in any wise acquiesce in the distribution of the tribal prop¬ 
erty, making arbitrary allotments necessary which they re¬ 
fused to accept, the intention to include such allotments, all 
of which had been patented and the patents recorded, is at 
once apparent, if the affairs of the Nation were to be finally 
terminated. 

But it is further contended that the memorandum made 
upon the enrollment records opposite the enrollment of 
Thomas Atkins, based on the report of Judge Thomas, 
hereinbefore referred to, was the initiation of a contest within 
the meaning of that term as employed in the proviso to this 
section; that notwithstanding nothing was done for more 
than ten years, it was still within the Secretary’s power to 
now proceed thereon, and for that reason, this case is not 
controlled by said section. The proviso reads: 

“ Provided, The provisions of this section shall not 
affect any rights involved in contests pending before 
the Commissioner to the Five Civilized Tribes or the 
Department of the Interior at the date of the approval 
of this act.” 

Before proceeding with a consideration of this proviso, 
permit us to say that it furnishes perhaps the best evidence 
that by this Section 5 Congress intended to make the 
recording of all patents conclusive of conveying title, save 
only those at the time involved in pending contests. 

Again, if the mere memorandum upon the records, based 
upon a mere suggestion of one claiming no interest, and 
under which no formal action was ever taken in question 
of rights evidenced by the record, prior to the time when 
the rolls were by law required to be closed, can now, after 
the lapse of more than ten years, be resurrected and digni- 
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fied into formal contest to defeat the effect of the act of 
April 26, 1906, we can but suggest great confusion in the 
titles of the Five Nations long respected as secure under the 
law, and that the affairs of the Five Tribes will not he closed 
for many years to come. 

When the bill, which became the Act of April *26, 1906. 
was before the Congress for consideration, following its legis¬ 
lative history, it will he found that as the bill passed the 
House, Section 5 was without the proviso, and that said 
proviso was added by the Senate. 

It is well known that while the bill was under considera¬ 
tion in the Senate, the Commissioner to the Five Civilized 
Tribes was here at Washington in daily conference with the 
Senate Committee on Indian Affairs, having charge of the 
bill, and the Congressional record shows that Senator Clapp, 
Chairman of the Committee on Indian Affairs, reported to 
the Senate that said Committee had had hearings on this 
hill for a week or more before report was made to the Senate, 
when the proviso was added. 

There is stipulated into the record a memorandum pre¬ 
pared in the office of the Commissioner to the Five Civilized 
Tribes, for his use before the Senate Committee when this 
bill was under consideration, and the suggestions made in 
said memorandum were undoubtedly the basis for the addi¬ 
tion of said proviso. The excerpt from said memorandum 
relating to this Section 5 will he found on pages 90 and 91 
of the record. There can he no reasonable doubt from this 
memorandum, that what was sought to be protected by the 
proviso were contests pending at the time for lands em¬ 
braced in allotments theretofore patented and recorded, 
which patents had not been delivered and were being held 
pending determination of such contests. 

An examination of said proviso will show that its purpose 
was merely to save rights involved in contests pending before 
the Commissioner to the Five Civilized Tribes or the De¬ 
partment of the Interior at the date of the approval of that 
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act. What were known as rights involved in contests is 
made very clear by the rules of practice in force at the time 
governing contests in said Nation, the material part of which 
is in the record and will be found on page 90 thereof. 

Tn the definition of contests it is provided that the same 
must be initiated by an adverse claimant against a party to 
any application or filing under the laws of Congress relating 
to the lands of the Five Civilized Tribes for anv sufficient 
cause affecting the right of possession of the lands in con¬ 
troversy, by applying for the same land. This necessarily 
limited the contests to a trial between different claimants for 
the right to possession of a given tract taken in allotment. 

A proceeding bv the Nation against the right to allotment 
is not necessary to be styled a contest in order to permit its 
maintenance, because under the previous discussion herein 
it is admitted that, with respect to the right to an enrollment, 
from which an allotment must follow, the Secretary of the 
Interior was invested with full jurisdiction to hear and de¬ 
termine all matters until and when after March 4. 1907, 
the rolls, as then completed, became final. However, assum¬ 
ing that a proceeding against a right to enrollment and 
allotment might be considered a contest within the meaning 
of this proviso, it must be clear, under the analysis hereto¬ 
fore given of the memorandum made and based on the re¬ 
port of Judge Thomas, that the same could in nowise be 
adjudged a contest. 

Under the stipulation, Judge Thomas had appeared be¬ 
fore the Commission to the Five Civilized Tribes as attorney 
in the matter of enrollment of one Chanev Trent as a Creek 
citizen. She claimed that s^e was the daughter of one 
Richard Atkins, who was the son of one Thomas Atkins, a 
well-known Creek citizen, and Captain of a company of 
Light Horse, and undoubtedly the reference made by Judge 
Thomas to the death of a Thomas Atkins, referred to the 
Thomas Atkins the ancestor of Chaney Trent. This party 
by no possible relation affected the Thomas Atkins under 





whose enrollment the tracts here in question were patented. 

Following the report hv Judge Thomas, it is true a mem¬ 
orandum was placed on the enrollment record opposite the 
enrollment of the Thomas Atkins here in question. How¬ 
ever. as before stated, the subsequent action based upon said 
memorandum could under no possibility be dignified into a 
contest, for, as before stated, it clearly appears from the 
record that, after several letters of inquiry, the matter was 
dropped, and was never considered of enough importance to 
even invite the attention of the Secretary of the Interior 
thereto. 

The court below was undoubtedly correct in holding that 
this mere memorandum, long abandoned, did not amount 
to a contest within the meaning of the proviso to said Sec¬ 
tion A. and did not serve to take the case out of the operative 
effect of said section. The court was also undoubtedly cor¬ 
rect in holding that, as there was no contest within the 
meaning of the proviso, that the part of the section respecting 
effect to be given to recordation of the patent related to all 
patents, whether issued before or after the passage of said 
act. The rulings made in these particulars are not only 
clearlv sustained bv the language of the act, but in liar- 
mony with the clear expressed purpose of the entire act, to 
bring the affairs of the Nation to an early close. 

3. 

We think the foregoing two propositions clearly and con¬ 
clusively show that the Secretary of the Interior has long 
since lost jurisdiction over tfce lands included in the allot¬ 
ment patents issued to Thomas Atkins. There is in our opin¬ 
ion. however, a third proposition which is even clearer and 
simpler than those heretofore advanced, and which can be 
adopted by this court with much less work than will be 
necessary in construing the various Indian statutes involved, 
and that is the Creek Nation and the United States Attorney, 
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upon the request of the Secretary of the Interior, on January 
18, 1915, filed a suit in the name of the United States, in 
the District Court in and for the Eastern District of Okla¬ 
homa, praying for a decree to cancel and annul the allot¬ 
ment certificates and patents issued to Thomas Atkins. That 
<uit is still pending, and. in connection therewith, all the 
allegations respecting the non-existence of Thomas Atkins, 
the memorandum and markings on the records based on 
(lie report of Judge Thomas, and all other matters referred 
to in the return to the rule to show cause filed in this cause 
are fully presented. In other words, the United States At¬ 
torney and the Creek Nation are committed to the jurisdic¬ 
tion of the Federal Court for the purpose of canceling this 
allotment and the patents issued thereon. Having sought 
their own tribunal and brought all parties into that tribunal, 
they cannot now change and say that that court did not 
have jurisdiction and that the Secretary did have jurisdic¬ 
tion. 

ft is verv clear that in a case of this sort, if the Secretarv 

•> .* t 

has jurisdiction the court has none. All parties have agreed 
that the court has jurisdiction. The case therein instituted 
is at issue. Certainly this court will not permit the Creek 
Nation now to prosecute these proceedings before the Secre¬ 
tary of the Interior with the suit pending in the Federal 
Court in the Eastern District of Oklahoma. It seems to us 
that the simplest wav in disposing of this case is for this 
court to say that, as all parties have consented to the juris¬ 
diction of the Oklahoma court, in which suit was begun and 
expensive proceedings had, and which court is undoubtedly 
vested with full jurisdiction, to try all of the questions here 
presented, that natural comity requires that the parties be 
relegated to the court of their own choosing, and that, there¬ 
fore. the Secretary of the Interior was properly enjoined 
from assuming jurisdiction over the land, the subject of 
that suit. 
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In Conclusion. 

We desire to invite the court s attention to a seeming in¬ 
tent on the part of the appellants to befog the issue in this 
case by certain suggestions respecting, first, the purpose of 
the Secretary to impure as to the validity of the enrollment 
of Thomas Atkins with respect to further distribution of 

the monevs of the Creek Tribe. 

* 

In answering this suggestion, permit us to say that the 
parties to this action are not questioning the right of the 
Secretary with respect to any further distribution of prop¬ 
erty, he it money or other thing. The real thing that is 
involved in these proceedings is the property that was spe¬ 
cifically allotted and patented to Thomas Atkins in 1903, 
which property has been greatly improved, the known value 
of which is now in excess of $1,000,000. The court below 
below merely enjoined the Secretary from cancelling the cer¬ 
tificates of allotment and the patents issued in the name of 
Thomas Atkins, issued and recorded as set forth and described 
in the bill of complaint herein. This decree was satisfactory 
to the appellees and necessarily that decree is all that is be¬ 
fore the court on this appeal. 

Second. A number of hypothetical questions are presented 
like men of straw to he disposed of in a summary manner in 
the brief, but in this connection we desire merely to say that 
all constructions must be practical. The supposititious cases 
advanced by the appellant are impractical, and present a 
state of facts so unlikely to arise that the supposititious cases 
cannot seriously be considered. 

In illustration of this, take the reference to the case of one 
Wisev McNac. Considerable weight seems to be placed upon 
the action of the Interior Department with respect to this 
case and the contentions of counsel made therein. In that 
case, Wisev McNac was and is claiming the right to select for 
herself another allotment differing from that arbitrarily as¬ 
signed in the name of her son Sanford Hope. In this case 
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all the persons claiming under or through Thomas Atkins 
are satisfied with the allotment arbitrarily made to him, and 
are fully committed to that allotment. They are by their 
own acts clearly precluded from the right to select another 
tract or to have that previously allotted canceled. A claim¬ 
ant cannot take inconsistent positions or invoke the jurisdic¬ 
tion of a competent tribunal for one purpose and afterwards 
change his attitude. Had the heirs of Thomas Atkins gone 
into court or before the Secretary and asked to he permitted to 
select a different tract in allotment from that previously al¬ 
lotted to Thomas Atkins, we would then have some features 
of the Wisey McNac case, but they have not done so, and, as 
before stated, are not in a position to do so. Consequently, 
the Wisey McNac case, or any action taken by the Depart¬ 
ment with respect to it, is not in point. 

With regard to the suggestion seemingly questioning the 
different positions advanced by counsel for Nancy Atkins, 
permit us to say that the positions advanced by that counsel 
in the Wisey McNac case, pending before the Department, 
and the present case, are not inconsistent. However, were it 
otherwise, it is a new rule of ethics, of which counsel is not ad¬ 
vised, which denies the right to take both sides of a proposi¬ 
tion which is still undetermined, especially where as in this 
case he is not attempting to take advantage of the court by so 
doing. 

Third. The reference to and extracts from what are known 
as the 30,000 Lands Suit Case, 199 Fed., 811, have no possible 
bearing upon the question presented in this case. In that 
case, the court did not decide nor did it undertake to decide 
whether Section 5 of the act of 1906 was retroactive or not, 
the real question in this case according to appellants’ own sug¬ 
gestion. 

We submit the case with confidence therefore that this 
court will leave the parties to a determination of their rights 
in the suit already begun in the Oklahoma court, which suit 
is at issue, with the record made, costing many thousand dol- 
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lars, and not force appellees to a submission of their rights 
to the decision of the Secretary of the Interior, who, without 
intending any disrespect to that officer, must be largely in¬ 
fluenced by his recommendation heretofore made, on which 
suit was begun in the Oklahoma court challenging appellees’ 
title to the premises here involved. 

We submit that the decree below should be affirmed. 


( 33594 ) 
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